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PROFITEERING IN A NON-PROFIT INDUSTRY:
ABUSIVE PRACTICES IN CREDIT COUNSELING

WEDNESDAY, MARCH 24, 2004

U.S. SENATE,
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS,
OF THE COMMITTEE ON GOVERNMENTAL AF FAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 9:04 a.m., in room
342, Dirksen Senate Office Building, Hon. Norm Coleman, Chair-
man of the Subcommittee, presiding.

Present: Senators Coleman, Levin, Akaka, Dayton, and Pryor.

Staff Present: Raymond V. Shepherd, III, Staff Director; Joseph
V. Kennedy, General Counsel; Steven Groves, Counsel; Katherine
English, Counsel; Leland Erickson, Counsel; Mark Greenblatt,
Counsel; Jay Jennings, Investigator; Mary D. Robertson, Chief
Clerk; Kristin Meyer, Staff Assistant; Katherine Russell, Detailee,
FBI; Bill Winne, Professional Staff; Andrew Plehal, Intern; Elise J.
Bean, Democratic Staff Director/Chief Counsel; Laura Stuber,
Counsel to the Minority; Marianne Upton (Senator Durbin); Tate
Eﬁuﬁr)and Gita Uppal (Senator Pryor); Joyce Nicolas (Senator

aka).

OPENING STATEMENT OF SENATOR COLEMAN

Senator COLEMAN. This hearing of the Permanent Subcommittee
on Investigations is called to order. Good morning and welcome to
today’s hearing. We are holding this hearing to address the con-
tinuing ongoing problems with the credit counseling industry.

Consumer debt has more than doubled in the past 10 years. The
Nation’s credit card debt current tops $735 billion, or an average
of nearly $7,000 per household. Since 1996, more than one million
consumers have filed for personal bankruptcy each year and a
record 1.7 million new filings in 2003.

Since the 1960’s, consumers with credit card debt regularly
turned to their local non-profit credit counseling agency for advice
and financial education. Consumers were given face-to-face coun-
seling sessions with trained counselors. Credit counselors con-
ducted a detailed budget analysis with a consumer, analyzed their
spending habits, determined why the consumer was in debt, and
educated the consumer in how to avoid falling back into debt.

One such agency, FamilyMeans Consumer Credit Counseling
Service, will testify about how the industry has run successfully for
all these years. Even today, FamilyMeans provides an in-depth
analysis of each consumer who comes to them for help, gives them
proper counseling and education, and only when the consumer
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needs intercession with their creditors enrolls them in a debt man-
agement plan. They provide these services free of charge or at
minimal expense to the consumer.

FamilyMeans is by no means the only credit counseling agency
that takes a comprehensive and holistic approach to each consumer
they provide services to. The agencies organized under the National
Foundation for Credit Counseling and the Association of Inde-
pendent Consumer Credit Counseling Agencies require their mem-
bers to adhere to strict standards of practice and restrict the cost
that customers may be required to cover. Those associations prove
that self-regulation can be an effective means of keeping this in-
dustry consumer-friendly.

Under traditional social service models, consumers who could not
afford to make all their monthly credit card payments often en-
rolled in a debt management plan, or DMP for short, which allowed
them to consolidate their debts from several credit cards, reduce
their monthly payments, and lower their interest rates. The tradi-
tional credit counseling agencies provided counseling, education,
and debt management plans free of charge or for minimal contribu-
tions. To cover operational costs, creditor banks paid credit coun-
seling agencies a percentage of the money that was collected from
consumers through debt management plans. The credit counseling
industry successfully operated in this manner for several decades.

Over the past several years, however, the credit counseling agen-
cy has undergone significant changes. New and aggressive credit
counseling agencies have changed the manner in which consumers
are treated. These changes have resulted in consumer complaints
about excessive fees, pressure tactics, nonexistent counseling and
education, promised results that never come about, ruined credit
ratings, poor service, in many cases being left in worse debt than
before they initiated their debt management plan.

We will hear testimony today from two insiders who worked for
two of the Nation’s largest non-profit credit counseling agencies.
They describe the organizations at these non-profits as tele-
marketing sweatshops designed to take advantage of thousands of
people in bad financial positions. One of the insiders describes this
scene as “it was a boiler room mentality. There was a large board
at the front of the room that reminded me of the leader board at
a golf tournament. It had the names of counselors who had the top
sales for the month in red and yellow lights.” Make no mistake,
these credit counseling agencies were designed to sell a product,
the debt management plan, not primarily to deliver a service of
education and counseling.

The Federal Trade Commission and the Attorney Generals of Illi-
nois, Maryland, Minnesota, Missouri, and Texas have taken action
against AmeriDebt, DebtWorks, and their related partners. The In-
ternal Revenue Service has initiated audits of over 50 credit coun-
seling agencies. Several class action lawsuits are currently pending
against several of the new entrants.

Clearly, something is wrong with the credit counseling industry.
So what has gone wrong and what has happened? It would seem
that money is the root cause of these problems. Many of these new
entrants in the credit counseling industry have developed a busi-
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ness model which is based on generating revenue rather than pro-
viding counseling to indebted consumers.

This new for-profit model is designed so that credit counseling
agencies generate massive revenues to fund advertising, mar-
keting, executive salaries, and any number of other activities be-
yond actual credit counseling. The new model looks to the con-
sumer to provide these revenues.

When profit motive is injected into a non-profit industry, it
should come as no surprise that harm to the consumers will follow.
Indeed, the primary effect of the for-profit model has been to cor-
rupt the original purpose of the credit counseling industry, which
was to provide advice, counseling, and education to indebted con-
sumers free of charge or at minimal charge and place consumers
on debt management plans only if they are otherwise unable to pay
their debts.

Some of the new entrants now reverse the practice. They provide
no bona fide education and counseling and place every possible con-
sumer into a debt management plan charging unreasonable or even
exorbitant fees.

For the past several months, Subcommittee staff has conducted
interviews of individuals, agencies, and for-profit corporations to
play a role in the credit counseling industry, including credit coun-
seling agencies, major creditor banks, State and Federal officials,
and consumer advocates. Thousands of documents were reviewed.
Over 500 consumer complaints were examined and we spoke with
over 50 consumers about their experiences with several different
credit counseling agencies. We have also spoken to over 40 current
and former employees of credit counseling agencies in order to see
how these agencies operate from the inside.

Today’s hearing presents the results of our investigation. As I
stated earlier, it would seem that money is at the root of the prob-
lems currently facing the credit counseling industry. The affiliation
between non-profit credit counseling agencies and for-profit busi-
nesses is at the core of that problem. A review of the tax returns
for both the non-profit and for-profit entities reveals that the vast
majority of the fees and contributions made to the credit counseling
agency are siphoned off by the for-profit partners.

Our hearing today focuses on three particular credit counseling
conglomerates, and I say conglomerates because these new en-
trants often consist of a complex network of interrelated companies
who are organized and operated for a common purpose, to generate
revenue by charging fees to consumers for enrolling in debt man-
agement plans. The business practice of these new entrants con-
stitute a potential abuse of the 501(c)(3) tax-exempt status granted
to the credit counseling agencies by the IRS. The misrepresenta-
tions made by these agencies to consumers regarding fees and what
education will be provided may likely violate the Federal Trade
Commission Act.

Our investigation has revealed the common patterns of improper
conduct by the new entrants. Each new entrant has been estab-
lished and organized for the specific purpose of generating profits
for one or more insider beneficiaries. The insiders of the new en-
trants have engaged in questionable transactions for the purposes
of turning the non-profit agency into a profit-generating business.
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The new entrants, through their affiliated agencies, have gen-
erated massive revenue for themselves by charging excessive fees
for initiating and managing a debt management plan and/or si-
phoning off such fees to related for-profit companies. Multiple non-
profit counseling agencies have been organized by the insiders to
provide multiple streams of revenue for the for-profit back-office
processing companies.

Regardless of what business model is used, debtors received little
or no actual credit counseling or education as was contemplated by
granting them tax-exempt status. Employees are routinely given
bonuses based on their ability to enroll debtors in debt manage-
ment plans, evidencing an intent to generate revenue rather than
to provide relevant counseling and education.

The new entrants that we have investigated engage in most, if
not all, of these practices. One of the conglomerates we have in-
vited to testify today is the Cambridge-Brighton family of compa-
nies. Cambridge-Brighton consists of three credit counseling agen-
cies and three for-profit affiliates. Cambridge-Brighton is owned
and operated by two brothers, John and Richard Puccio, who con-
trol each of the five entities in the conglomerate. All revenues for
this family of companies come directly from the consumers. The
vast majority of revenue that comes into the three credit counseling
agencies from consumers is channeled to the three for-profit affili-
ates.

At the top of the pyramid is the for-profit Brighton Credit Cor-
poration of Massachusetts, now known as Brighton Debt Manage-
ment Services, which does the account processing for the debt man-
agement plans generated by the three credit counseling agencies.
Since 1998, this entity realized gross revenues in excess of $40 mil-
lion.

Debt Relief Clearinghouse is the for-profit company that pro-
duces infomercials, promotional videos, and other marketing mate-
rials for the conglomerate. Between 2000 and 2002, Debt Relief
Clearinghouse has been paid in excess of $25 million.

A third for-profit company, Cypress Advertising and Promotions,
serves as an advertising broker and has been paid over $6.5 million
since 1999.

In total, the Cambridge-Brighton for-profit companies boasts over
$71 million during that time period, all as a result of consumers
being enrolled in debt management plans.

From where did all this money originate? It comes from con-
sumers who look to Cambridge for assistance with their debts.
Where some credit counseling agencies charge $25 or no fee at all
to set up a debt management plan, the Cambridge-Brighton agen-
cies charge a full month’s payment as an up-front fee. Raymond
Schuck will testify as to how he was charged close to $2,000 just
to enroll in a debt management program. That fee did not go to Mr.
Schuck’s creditors. It went into Cambridge’s coffers. Mr. Schuck’s
counseling and education consisted of two phone calls lasting a
total of 20 minutes. Unfortunately for Mr. Schuck, the Cambridge
debt management plan left him in worse financial condition than
when he started and he ultimately declared bankruptcy.

The second conglomerate that is testifying today consists of
AmeriDebt and its for-profit affiliate, DebtWorks, now known as
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The Ballenger Group. The credit counseling agency known as
AmeriDebt was operated for several years by Pamela Pukke as a
stand-alone entity enrolling consumers in DMPs and doing all the
necessary processing for the accounts. Then in 1999, AmeriDebt de-
cided to simply split itself into two companies, one non-profit to en-
roll customers onto DMPs and one for-profit company to perform
the DMP processing function. The new for-profit was called
DebtWorks and was wholly owned and controlled by Pamela
Pukke’s husband, Andris Pukke.

Employees who had been trained at AmeriDebt fanned out to
form additional credit counseling agencies which provide additional
streams of revenue for DebtWorks. DebtWorks and Mr. Pukke as-
sisted in the formation and organization of new credit counseling
agencies with start-up loans and legal assistance. In return, these
new agencies also contracted with DebtWorks for DMP processing
and referred consumers to Mr. Pukke’s other for-profit entities, In-
finity Resources Group, Fidelity and Trust Mortgage, and F&M
Mortgage.

The non-profit credit counseling industry was very profitable for
DebtWorks. Between 1999 and 2002, DebtWorks grossed in excess
of $108 million. Again, it was the consumer who paid all the
money.

AmeriDebt’s price for enrolling in a debt management plan is 3
percent of the consumer’s total debt, so if the consumer is $25,000
in debt, the price of their plan with AmeriDebt would be $750.
Jolanta Troy will testify today about how she thought her first pay-
ment to AmeriDebt of $783 was going to be sent to her creditors,
only to find out that AmeriDebt actually kept the money. She had
specifically told AmeriDebt she could not afford to make the large
up-front contribution. Mrs. Troy wrote to AmeriDebt asking for the
money to be returned, but AmeriDebt flatly refused. Mrs. Troy re-
ceived no actual counseling and education. She was simply enrolled
in a debt management plan and left to her own devices. Like Mr.
Schuck, Mrs. Troy was left worse off by her debt management plan
than she was before and had to declare bankruptcy.

The final conglomerate we have invited to testify today is the As-
cend One conglomerate. The Ascend One conglomerate began like
AmeriDebt, as a single credit counseling agency called Genus Cred-
it Management. It was operated by Bernaldo Dancel. Like
AmeriDebt, Mr. Dancel simply split his agency into two parts,
naming his new for-profit company Amerix Corporation. Amerix
then set out across the country in an effort to form additional cred-
it counseling agencies. Amerix assisted in the formation of five
credit counseling agencies, all of which currently contract with
Amerix for DMP processing services.

As with the prior two conglomerates, the Ascend One-Amerix
group of companies is funded by consumer fees and contributions.
The credit counseling agencies in this conglomerate are contrac-
tually obligated to remit between 50 and 85 percent of all their rev-
enue to Amerix. In all, between 1998 and 2002, Amerix received
gross revenues in excess of $386 million, all generated by the debt
management plans. Other revenues realized by Ascend One come
from consumers who were referred by the affiliated credit coun-
seling agencies to its wholly-owned for-profit subsidiaries, Free-
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domPoint Corporation and FreedomPoint Financial. These compa-
nies market mortgage broker services and other projects to highly
leverage consumers.

Consumers who contact credit agencies affiliated with the Ascend
One receive little counseling or education. In fact, consumers were
permitted to enroll in a debt management plan entirely over the
Internet without having spoken to a credit counselor. This practice
apparently removes the expense associated with the counselor actu-
ally spending time to give advice and education to consumers.

We will also hear testimony today from the Federal agencies re-
sponsible for regulating and enforcing the laws in this area, the In-
ternal Revenue Service and the Federal Trade Commission. Each
of these agencies have taken modest steps to enforce the tax code
and consumer protection laws within this industry. I am heartened
to hear that Commissioner Everson has initiated over 50 audits of
credit counseling agencies. However, where consumers are being
victimized by supposed non-profit agencies they trust to help get
them out of debt, it is incumbent upon the Federal Government to
do more.

I look forward to hearing from our panelists this morning and I
know we will all learn a great deal. I am committed to discovering
the causes of the problem plaguing this once consumer-friendly in-
dustry. I am equally committed to finding solutions either by addi-
tional enforcement or legislation to remedy these problems.

That was a rather lengthy statement, but due to the complexity
of what we are looking at today, I thought it was the right thing
to do.

As we have this hearing, I don’t want to paint every credit coun-
seling agency with a broad brush here and say that all consumers
are being abused. But we had a system that was set up to help peo-
ple in debt and to provide them with counseling and education and
afterwards, if necessary, enroll in debt management plans. It ap-
pears from our investigation that what has happened in debt man-
agement plans for some of the new entrants in this market have
become a product, a product to simply be marketed and to be sold.
The person who loses out on that is the person who needs help,
who is reaching out for help, who believes that they are going to
a non-profit and finds out in the end that, in fact, they are not get-
ting the counseling and the education that they need.

In addition, who is hurt are the other agencies out there. I be-
lieve the best welfare program is a job. I want business to prosper.
But if I am a consumer out there, I am not going to know who to
call today. There are the NFCC and AICCCA, some of the organiza-
tions that work with these agencies, have done, in my opinion, a
good job of working with their members, but it is going to become
difficult to distinguish between who is doing the good job and who
isn’t and I think that is unfortunate. We all get hurt by the actions
of a few, and in this area, there is a lot of money being made and
it certainly caused this Subcommittee to have a lot of concern.

I look forward to the hearing today, and with that, I will turn
it over to my distinguished colleague and Ranking Member, Sen-
ator Levin.
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OPENING STATEMENT OF SENATOR LEVIN

Senator LEVIN. Thank you, Mr. Chairman, and thank you for
calling these very important hearings. Your leadership here is criti-
cally useful and it is going to make a difference.

The United States is awash in consumer debt. U.S. credit card
debt alone now exceeds $730 billion. That is even larger than the
country’s deficit at the moment, our annual deficit. Much of this
consumer debt is owed by working families of modest means trying
to make ends meet. Part is due to expenses associated with a
health crisis, a death in the family, legal problems, a divorce, or
a job loss. For many middle-income households, substantial debt is
a fact of life and debt management is an urgent and a painful ne-
cessity.

The issue that the Subcommittee is examining today under the
leadership of our Chairman is how to ensure that persons who are
struggling with debt and who turn to a credit counselor for help are
protected against abusive credit counseling agencies seeking to ex-
ploit their financial distress.

Traditionally, and hopefully in most cases today, credit coun-
seling agencies are community-based, truly non-profit entities seek-
ing to educate consumers about their finances and helping them to
get back on their feet. For nominal fees, reputable agencies set up
formal debt management plans for consumers to consolidate their
debts, find ways to reduce the debts owed, establish a schedule for
repaying them, and in many cases are able to reduce the interest
rates owed.

Such agencies will contact creditors like a bank or a credit card
company and arrange for a waiver of late fees and penalties, nego-
tiate a reduction in debt in return for a debtor’s promise to begin
a regular repayment schedule. When done right, this work can save
individuals and families from bankruptcy and financial ruin while
helping creditors obtain some of the monies owed to them.

The problem is that in recent years, a less benign type of credit
counseling agency has infiltrated the credit counseling industry.
These newcomers generally claim to operate as non-profits but are,
in fact, organized to squeeze as much cash as possible from debt-
laden consumers and then funnel the bulk of it to insiders or for-
profit affiliates.

The 6-month Subcommittee investigation of three of the largest
credit counseling conglomerates in operation today has documented
a host of disturbing and abusive practices. One key abuse involves
debtors being charged excessive start-up and monthly fees by a
non-profit credit counseling agency to set up and administer a debt
management plan. For example, instead of start-up and monthly
fees of $23 and $14, the average charged in 2002 by credit coun-
seling agencies who are members of the reputable National Foun-
dation for Credit Counseling, the investigation found some agencies
charging hundreds or even thousands of dollars per debtor.

Consumers have also complained of being misled about their ini-
tial payment, believing it would go to their creditors when instead
the money was kept by the credit counseling agency as a fee. The
investigation also found that some agencies were providing little or
no individualized counseling to their clients, instead, simply direct-
ing them to standardized debt management plans.
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In addition to excessive fees and poor counseling, the Sub-
committee investigation found a pattern of non-profits funneling
substantial amounts of cash to affiliated for-profit entities under
the guise of paying processing costs or other charges. While rep-
utable credit counseling agencies typically pay monthly processing
costs of a dollar to two dollars per debt management plan, the
monthly processing costs in the three case studies investigated by
the Subcommittee are dramatically larger, typically $25 to $30 or
more per plan. In this way, significant sums are transferred from
the non-profits to an affiliated profit-making entity.

The Subcommittee found, for example, in a one-year period be-
tween June 2001 and July 2002, one credit counseling agency sent
over $80 million to its for-profit affiliate. Another for-profit entity
over a 4-year period accumulated gross receipts from five different
non-profit credit counseling agencies in excess of $386 million.

At the same time, the related owners of the for-profit and non-
profit companies were paying themselves lucrative salaries. At one
time, for example, in 2002, the owner and his brother each drew
salaries of $624,000. This is not how non-profit community-based
charities are supposed to operate.

The staff report being released today details three case studies
of credit counseling conglomerates which manage billions of dollars
in consumer debt and are suspected of engaging in these kinds of
abusive practices. All three groups will testify today.

We will also hear from the two Federal agencies with key respon-
sibilities for stopping credit counseling abuses. One is the Internal
Revenue Service which has the power to determine whether a tax
exempt CCA is acting as a front for a profit-making enterprise. The
second agency is the Federal Trade Commission which has the au-
thority to determine whether particular businesses are engaged in
deceptive or unfair trade practices. Both agencies have begun to
tackle the mounting problems in the credit counseling industry, but
much more enforcement is needed.

There is one more group that isn’t here today but also has an im-
portant role in stopping credit card abuses, and that is the credi-
tors. This is a third group with a real interest in stopping these
abuses. Major banks and credit card companies often support credit
counseling agencies by providing them with a percentage of the
payments made by the debtors they counsel. These so-called fair
share payments are a key source of revenue for credit counseling
agencies. Creditors can and should do a better job in screening the
credit counseling agencies they support to stop abusive practices
that hurt debtors and often leave them in worse shape after paying
their bills. Creditors have powerful tools to help clean up the in-
dustry if they choose to use them. It is clearly in their own finan-
cial interest that the money owed to them actually reach them and
not be skimmed by unscrupulous operators.

Again, I commend Chairman Coleman for taking on this issue
and for shining a spotlight on credit counseling abuses. Too many
predatory credit counseling agencies are profiting at the expense of
debt-laden consumers who are very vulnerable, at times leaving
these consumers worse off than when they found them. It is time
to stop these practices before they ruin a vitally needed community
service sector.
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Again, I thank you, Mr. Chairman, for taking this issue on and
for protecting America’s consumers.
Senator COLEMAN. Thank you, Senator Levin. Senator Akaka.

OPENING STATEMENT OF SENATOR AKAKA

Senator AKAKA. Thank you very much, Mr. Chairman. I will
make a brief statement and ask that my full statement be placed
in the record.

Senator COLEMAN. Without objection.

Senator AKAKA. I appreciate your conducting this hearing today,
Mr. Chairman, and all of the work that has gone into this thorough
investigation of the credit counseling industry.

Americans are carrying enormous amounts of debt, and let me
mention some data from the Federal Reserve and Daily Bankruptcy
News. In 2003, consumer debt increased for the first time to more
than $2 trillion, according to the Federal Reserve. This is a 28 per-
cent increase since the year 2000. According to the Daily Bank-
ruptcy News, consumer debt is now equal to 110 percent of dispos-
able income. Ten years ago, it was 85 percent, and 20 years ago,
it was 65 percent. These are daunting facts.

I have placed tremendous importance on the issue of economic
and financial literacy so that individuals are able to make informed
financial decisions in today’s complex modern economy. We must do
more to increase financial literacy in our country to help people
better manage their credit.

I have sponsored a number of initiatives intended to increase the
financial knowledge of students, adults, and investors, and I will
continue to pursue these efforts to empower individuals to better
manage their finances.

In addition to education efforts, we must ensure that people
seeking help in dealing with complex issues, such as debt manage-
ment, are able to locate the assistance they need and ascertain the
quality of such assistance. More and more working families are try-
ing to survive financially and meet their financial obligations. They
seek out help from credit counselors to better manage their debt
burdens. It is extremely troubling that unscrupulous credit coun-
selors exploit for their own personal profit, individuals who are to
locate the assistance that they need. As debt burdens increase, peo-
ple will need to seek more credit counseling.

I am concerned that certain credit counseling agencies have
abused their non-profit tax-exempt status. People believe some-
times, mistakenly that they can place blind trust in all non-profit
organizations and that their fees will be lower than those of other
credit counseling organizations. Too many individuals may not re-
alize that the credit counseling industry does not deserve the trust
that the consumers often place in it.

Many credit counseling organizations simply lead their con-
sumers to debt management plans. This may not be the best option
for many consumers. Certain credit counseling agencies fail to pro-
vide consumers with their full range of options and recommenda-
tions. For some individuals, bankruptcy is appropriate for their set
of circumstances and they may be better off in the long run declar-
ing bankruptcy instead of having an ill-suited debt management
plan imposed on them.
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This flagrant abuse of individuals seeking assistance to help
manage their debts by certain credit counseling organizations is ap-
palling. I intend to introduce legislation that will increase fee dis-
closures and prohibit certain unfair practices so that consumers are
adequately protected. We must act to ensure that vulnerable indi-
viduals have access to financial education and counseling that they
need. Consumers must be better informed about credit counseling
fees and the possibility that debt management plans may not be
appropriate for them.

In addition, relevant financial arrangements with lenders or
other financial service providers need to be disclosed to consumers.
In the past, the majority of credit counseling organizations pro-
vided a reliable and valuable service to people in need. We must
restore consumer confidence in this troubled industry.

Mr. Chairman, I look forward to working with my colleagues and
with you to restore trust in the credit counseling industry. Thank
you very much.

Senator COLEMAN. Thank you, Senator Akaka.

[The prepared statement of Senator Akaka follows:]

PREPARED OPENING STATEMENT OF SENATOR AKAKA

Thank you, Mr. Chairman. I appreciate your conducting this hearing today and
all of the work that has gone into this thorough investigation of the credit coun-
seling industry. Americans are carrying enormous amounts of debt. In 2003, con-
sumer debt increased for the first time to more than 2 trillion dollars, according to
the Federal Reserve. This is a 28 percent increase since 2000. The Congressional
Research Service reports that the percentage of income used for household debt pay-
ments, including mortgages, credit cards, and student loans, rose to the highest
level in more than a decade in 2001 and remained above 13 percent in 2003. Accord-
ing to the Daily Bankruptcy News, consumer debt is now equal to 110 percent of
disposable income. Ten years ago, it was 85 percent, and 20 years ago, it was 65
percent. It is also important to note that when interest rates do eventually rise, con-
sumers will be faced with increasing debt obligations. These are daunting facts.

I have placed tremendous importance on the issue of economic and financial lit-
eracy so that individuals are able to make informed financial decisions in today’s
complex modern economy. We must do more to increase financial literacy in our
country to help people better manage their credit. I have sponsored a number of ini-
tiatives intended to increase the financial knowledge of students, adults, and inves-
tors, and I will continue to pursue these efforts to empower individuals to better
manage their finances. In addition to education efforts, we must ensure that people
seeking help in dealing with complex issues, such as debt management, are able to
locate the assistance they need, and ascertain the quality of such assistance.

More and more working families are trying to survive financially and meet their
financial obligations. They seek out help from credit counselors to better manage
their debt burdens. It is extremely troubling that unscrupulous credit counselors ex-
ploit, for their own personal profit, individuals who are trying to locate the assist-
ance that they need. As debt burdens increase, people will need to seek out more
credit counseling.

I am concerned that certain credit counseling agencies have abused their non-
profit, tax-exempt status. People believe, sometimes mistakenly, that they can place
blind trust in all nonprofit organizations and that their fees will be lower than those
of other credit counseling organizations. Too many individuals may not realize that
the credit counseling industry does not deserve the trust that consumers often place
in it. The Consumer Federation of America (CFA) found that 46 percent of agencies
it surveyed encouraged debt management plan (DMP) participants to view their vol-
untary contributions as charitable donations. The representation that these fees are
voluntary is often misleading and inaccurate.

In addition, many of the fees imposed by credit counseling agencies appear to be
excessive. The National Federation of Credit Consumers (NFCC) indicates that the
average credit counseling organization in 2001 charged $14 for budget counseling
sessions while most banks offered this information for free. Furthermore, the aver-
age agency charged $19 to enroll in DMPs, and $12 monthly to service them. To-
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gether, these fees equaled $179 in expenses for participants during the first year
of enrollment. NFCC has sited that some organizations are charging sliding and
fixed monthly account fees as high as $50 and %95, respectively.

Many credit counseling organizations simply lead their customers to debt manage-
ment plans. This may not be the best option for many consumers.

However, certain credit counseling agencies fail to provide consumers with their
full range of options and recommendations. For some individuals, bankruptcy is ap-
propriate for their set of circumstances and they may be better off in the long run
declﬁring bankruptcy instead of having an ill-suited debt management plan imposed
on them.

This flagrant abuse of individuals seeking assistance to help manage their debts
by certain credit counseling organizations is appalling. I intend to introduce legisla-
tion that will increase fee disclosures and prohibit certain unfair practices so that
consumers are adequately protected. We must act to ensure that vulnerable individ-
uals have access to financial education and counseling that they need. Consumers
must be better informed about credit counseling fees, and the possibility that debt
management plans may not be appropriate for them. In addition, relevant financial
arrangements with lenders or other financial service providers need to be disclosed
to consumers. In the past, the majority of credit counseling organizations provided
a reliable and valuable service to people in need. We must restore consumer con-
fidence in this troubled industry. I look forward to working with my colleagues to
restore trust in the credit counseling industry. Again, thank you Mr. Chairman for
conducting this hearing.

Senator COLEMAN. Senator Dayton.

OPENING STATEMENT OF SENATOR DAYTON

Senator DAYTON. Thank you, Mr. Chairman. I received a note
that you are limiting your opening statements to 5 minutes. I
haven’t been here long enough to be allowed to make opening state-
ments. [Laughter.]

This is a novelty for me, so that won’t be a problem. But I do
want to commend you, Mr. Chairman, and this excellent staff for
this excellent investigation report. It is very troubling, what you
have uncovered, but it is very important as it affects, I am sure,
many Minnesotans, whose concerns we share as well as others.

I am mainly looking forward to hearing from the witnesses and
getting a perspective of that and I want to compliment the Ranking
Member also for involvement of himself and his staff. He has put
me to shame, once again. While I was enjoying the balmy climes
of Minnesota in March, he was in Iraq for the second time last
week savoring that 115-degree or whatever the approximation is
this time of year temperature.

Anyway, thank you again, Mr. Chairman. Congratulations on ex-
cellent work and I look forward to hearing the witnesses today.

Senator COLEMAN. Thank you very much, Senator Dayton.

I would now like to welcome today’s first panel. Raymond
Schuck, a consumer who used Cambridge Credit Counseling Cor-
poration’s debt management services; John Pohlman, former em-
ployee of Cambridge Credit Counseling Corporation; Jolanta Troy,
a consumer who used AmeriDebt’s debt management services; and
Johnpaul Allen, a former employee of AmeriDebt.

I really do appreciate all of you coming today to tell your stories.
I want to thank you in advance for your courage in testifying. I
know it is probably a pretty daunting thing to be sitting on that
side of the hall here.

As I mentioned in my opening statement, we are here to address
problems that are facing the credit counseling industry. Mr. Schuck
and Ms. Troy, you have had bad experiences with credit counseling
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agencies, and since you have been most directly and unfortunately
affected by the changes in the industry, I appreciate your willing-
ness to share your stories with us today. And as former employees
of credit counseling agencies, Mr. Pohlman and Mr. Allen will en-
lighten us to the inside operations of some of these new entrants.

Before we begin, pursuant to Rule 6, all witnesses who testify be-
fore the Subcommittee are required to be sworn in. I would ask the
witnesses to please stand at this time and raise your right hand.

Mr. ScHUCK. May I take it by affirmation, please?

Senator COLEMAN. Yes. Do you swear that the testimony you will
give before the Subcommittee will be the truth, the whole truth,
and nothing but the truth, so help you, God?

Mr. SCHUCK. I so affirm.

Mr. POHLMAN. I do.

Ms. Trovy. I do.

Mr. ALLEN. I do.

Senator COLEMAN. We will be using a timing system today. You
will see the lights change from green to yellow to red. Yellow
means time to wrap up. Your full statements will be entered into
the record in their entirety.

Mr. Schuck, we will begin with you first, followed by Mr.
Pohlman, Ms. Troy, and Mr. Allen, and then after we have heard
all the testimony, we will turn to questions.

With that, Mr. Schuck, you may proceed.

TESTIMONY OF RAYMOND SCHUCK,! VICTIM, CAMBRIDGE
CREDIT COUNSELING CORPORATION, LIMA, OHIO

Mr. ScHUCK. Good morning, Mr. Chairman and Members of the
Subcommittee. Thank you for the opportunity to share my story
with you. I am Raymond Schuck and I am here today briefly to
share my experience with you in dealing with Cambridge Credit
Counseling.

In the summer of 2001, after retiring from 20 years of serving
as the director of a museum in Ohio, I found myself in a strained
financial situation. I was having difficulty managing my debt,
which had risen to the amount of approximately $90,000 distrib-
uted among nine credit cards and various banking institutions.

I heard about Cambridge on the radio and I decided to look into
what this non-profit credit counseling agency could do for me to
help me manage my debt. I called Cambridge and spoke with a
credit counselor. The counselor suggested a debt management plan.
I was promised a considerable reduction in interest rates and that
Cambridge could handle all my accounts.

After answering a list of questions about my various credit cards,
the counselor told me my monthly payment would be $1,946. He
said that Cambridge could charge me, or would charge me 10 per-
cent of my monthly payment for their services, which amounted to
$194 a month. I thought this was high, but I knew very little about
the industry and what was appropriate as far as a fee goes. Also,
I made the apparently naive assumption that because it was a non-
profit agency, I could trust them.

1The prepared statement of Mr. Schuck appears in the Appendix on page 89.
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The counselor told me to hurry and send my first payment to
Cambridge to get the program started. I sent in a cashier’s check
and felt optimistic that I was on the right path. I put every credit
card I could on the program except for one that I retained for emer-
gencies. And then I started getting calls from some of my creditors.
I received calls from three of my creditors asking me why I had not
made payments. I told them I was with Cambridge on a debt man-
agement plan. Each of these creditors was unaware of this fact and
told me that no payments had been received on my behalf.

I called Cambridge to find out what was going on, and getting
in touch with someone who knew about my debt management plan
and the status of my payments was an exercise in frustration.
When I was finally able to speak with someone in customer service
who could tell me about my account, I was informed that the first
payment I sent to Cambridge, almost $2,000, was a fee for con-
structing my debt management plan. I was absolutely shocked by
this information. Had I known this policy in advance, I would have
reached a different—certainly researched and looked into a dif-
ferent credit counseling agency. I would not have agreed to give
Cambridge $2,000 when my money could have gone to my credi-
tors.

I made numerous attempts to get matters straightened out with
my creditors on the late status of my accounts. Meanwhile, I was
receiving no help from Cambridge. In fact, I found out that two of
my cards actually never received payment from Cambridge, even
though I had been on their plan for several months.

Taking all this into consideration, I felt obligated to file a com-
plaint against Cambridge with the Better Business Bureau of Mas-
sachusetts. Not only was I disappointed by Cambridge’s failure to
provide any financial counseling or assistance to me, but also, I
was actually financially worse off after dealing with this company.

My credit rating was completely ruined because of the late pay-
ments, and in addition, I was even penalized for these late pay-
ments on my own credit card that I had left off the debt manage-
ment plan. The card raised my interest rate from 9.9 percent to 24
percent because they saw the late payments on the other accounts.

After the mess of dealing with Cambridge, I went to a local credit
counseling service. This agency accepted a monthly donation. There
was no set-up fee like Cambridge. I was on a debt management
plan with this agency for about 2 months when it became clear to
me that the only reasonable option was to file for bankruptcy,
which, in retrospect, I probably should have done in the first place.

It seems to me that if Cambridge had done a reasonable analysis
of my financial circumstances, the proper recommendation would
have been to advise me that a debt management plan was not a
feasible option. Putting me on a debt management plan that cost
$2,000 plus a high monthly maintenance fee seems irresponsible
and far from what one considers a normal practice for a non-profit
agency.

Having directed a non-profit organization myself for 20 years, 1
know that if I had operated my organization the way Cambridge
operates their organization, my non-profit status would have been
revoked. I can only conclude that credit counseling agencies such
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as Cambridge are more interested in making profits than they are
in providing financial advice and education.

Thank you for allowing me to tell my story and I look forward
to answering any questions that you may have.

Senator COLEMAN. Thank you, Mr. Schuck. Mr. Pohlman.

TESTIMONY OF JOHN POHLMAN,' FORMER EMPLOYEE, CAM-
BRIDGE CREDIT COUNSELING CORPORATION, EAST GRAN-
BY, CONNECTICUT

Mr. POoHLMAN. Mr. Chairman, Senator Levin, and Members of
the Subcommittee, it is an honor to be here today to testify about
working in the credit counseling industry and specifically working
at Cambridge Credit Counseling.

I began working in the credit industry in 1991. I worked for two
different National Foundation of Consumer Credit agencies until I
was laid off by Consumer Credit Counseling Services of Southern
New England, who was downsizing due to the state of the market.
Large national credit counseling agencies were acquiring signifi-
cant portions of the market, causing National Foundation of Con-
sumer Credit agencies to merge amongst themselves or to close
their offices altogether.

With this in mind, I decided to look for a job with one of those
larger organizations, so I applied and was hired as a counselor with
Cambridge in September 2003. It did not take me long to realize
that Cambridge’s approach to the credit counseling industry was
fundamentally different from mine. I disagreed with most of Cam-
bridge’s practices, particularly those that related to how they treat-
ed, managed, and served their customers.

On the first day at Cambridge, I had to pick a false name. I
chose my son’s name, Daniel. I thought this practice was very
strange, although most every Cambridge employee uses a fake
name when they are on the telephone talking to their customers.
I did not understand why I was unable to use my own name when
I was dealing with customers. I would always use my own name
in the past. Even management personnel used different names.

This, sir, was my first clue that I was about to take a trip down
a disheartening path. I was immediately uncomfortable with the
environment at Cambridge. I would describe it as a boiler room
mentality. All the counselors were in a large room with video cam-
eras on us all day long. You had to clock in and out to go to the
bathroom, to eat lunch, even to make a personal call.

There was an electronic board at the front of the room that re-
minded me of the leader board in a golf tournament. It had the
names of the counselors who had top sales for the month in red
and yellow flashing lights. This exhibited an obvious emphasis on
the sale of debt management plans.

In addition, I was surprised to learn that Cambridge paid com-
missions to its counselors based on the size of the up-front fees that
are charged to their customers. A counselor could earn 25 percent
of this amount. Some counselors were rewarded with 2-week sales
trips to Florida for high sales volume. This was unusual to me, as

1The prepared statement of Mr. Pohlman appears in the Appendix on page 91.
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it was clear it would give the counselor motive to enroll consumers
on a debt management plan regardless of their financial situation.

Along with positive incentives for sales, Cambridge also used
negative incentives when a counselor had low sales. On the refrig-
erator in the Cambridge lunchroom, a sign hung on the refrigerator
saying, “The two lowest producing counselors will be cleaning the
refrigerator on Saturdays.”

Cambridge’s overall approach to the consumer was the most
troubling matter for me. I was entirely dissatisfied with the level
of scrutiny this company gave to a consumer’s financial cir-
cumstances when making such important decisions as whether to
go on a debt management plan. There are many options out there
in addition to the debt management plan—education, self-budg-
eting, financial restructuring, and yes, in the worst case, bank-
ruptcy. I never heard any of these options discussed by anyone at
Cambridge. It was focused solely on the debt management plan.

In my experience working at the National Foundation of Con-
sumer Credit agencies, I would spend an hour and a half working
with a consumer and their finances. When I was at Cambridge,
this process was expected to take roughly 10 to 15 minutes, all the
time that was needed because the only information that we got
from the consumer was the account information. There was no true
budget analysis done for the consumer. It was just an analysis to
determine whether their creditors would allow the consumer to en-
roll in the debt management plan.

I was uneasy with the fact that I did not know anything about
the person’s mortgage payments, health care costs, car insurance,
etc. How could I recommend this person to go on a debt manage-
ment plan? I knew nothing about them except that they were in
debt.

With the time they spent with the consumer so limited, I had lit-
tle confidence that they understood that the first payment was kept
by Cambridge. In fact, I was trained to tell the customer, “I will
be faxing you the paperwork. It is very simple and easy to fill out,
shouldn’t take you more than 10 minutes.” But this was a pressure
tactic that we were supposed to use. It was a goal to authori-
tatively take them through the process of signing up the plan as
quickly as possible. I was even instructed by one member of man-
agement to “Treat them like alcoholics.” In other words, they need
to know they need help. Make them get it. Be authoritative and be
forceful.

I truly believe that Cambridge preyed on a consumer’s despera-
tion. In fact, I was regularly reprimanded for being too nice to con-
sumers. I was told to stick to the scripts. There was no need for
conversation or pleasantries. Words cost money and defeat the pur-
pose.

I only worked for Cambridge for 2 weeks, long enough to realize
that the practices of companies like Cambridge can give the entire
industry a bad name. Agencies like Cambridge abuse the trust and
vulnerable position of financially stressed consumers and fail to
provide any meaningful counseling or education.

I came here today to help this Subcommittee understand that
something must be done about the credit counseling agencies like
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Cambridge. The industry must be reformed for the good of the
American consumer. Thank you.

Senator COLEMAN. Thank you very much, Mr. Pohlman. Ms.
Troy.

TESTIMONY OF JOLANTA TROY,! VICTIM, AMERIDEBT, INC,,
CARLISLE, PENNSYLVANIA

Ms. TrROY. Good morning, Mr. Chairman and Members of the
Subcommittee. My name is Jolanta Troy and it is an honor to sit
before you this morning to tell you about my experience with the
company called AmeriDebt.

In 1999, shortly after my divorce, I found myself in a terrible fi-
nancial situation. I am a behavior specialist consultant. I work
with mentally ill children and children with behavior problems. I
love working with the kids, but I don’t necessarily make a lot of
money. I have two young children who I have been raising by my-
self since my husband and I split up. I had to use my credit cards
to help support my children and myself. The expenses started add-
ing up and my credit card debt reached a level I could not manage.
I was $30,000 in debt.

I was very upset and depressed at this time of my life. I was in
terrible financial trouble. I was worried about my bills and losing
my house. I had no family here and nobody to turn to to borrow
money from or for support.

I saw a commercial for AmeriDebt on television. They said they
were a non-profit company, so I called AmeriDebt and I spoke with
a counselor who told me to go on a debt management plan. I wasn’t
sure what to do and I wanted to think about it for a while. After
this call, the counselor called me back four times, four different
times. Every time the counselor called, she would tell me how bad
my situation was and that I needed to do something about it. This
counselor also said that AmeriDebt was a non-profit organization,
like a charity, and that I needed their help. She was very pushy
and almost degrading. She made me feel embarrassed and
ashamed, but I eventually decided to go on the program.

The AmeriDebt counselor told me there would be a small month-
ly charge, but since they were a non-profit, I was not worried about
the fees. The counselor told me to send a money order to
AmeriDebt right away for $783 so they could start my payment
program as soon as possible. So I sent AmeriDebt $783 and be-
lieved my debt management program would be set up immediately
and money would be going to my creditors.

Then I started receiving calls from the credit card companies
asking why I had not paid them. I tried to get in touch with my
counselor at AmeriDebt. I called customer service and they told me
that AmeriDebt kept the money as a voluntary contribution. I
knew that I agreed to a monthly charge, but I knew nothing about
them keeping my first payment as a voluntary contribution. This
was the first I heard of this.

I told AmeriDebt that I wanted a refund. They said it was too
late and they would not give me a refund. I was devastated. I
wrote to Better Business Bureau, but AmeriDebt still would not re-

1The prepared statement of Ms. Troy appears in the Appendix on page 93.



17

fund my money. AmeriDebt wrote a letter saying that I had agreed
to make a contribution. That was not true. They never refunded my
money to me. I could not afford to give AmeriDebt $800. I thought
that money would go to my credit cards to pay down my balances.

I did not have any money left over to pay my credit card bills
that month. I was still getting calls from my creditors. They were
now charging me late fees because they had not received my pay-
ments. I was in a worse position than before I went to AmeriDebt.
I felt that I had no choice but to go to a lawyer to help me file for
bankruptcy. I wanted to be able to pay my bills, but my income
only stretched so far.

I am here today so that no other person has to go through what
I did. AmeriDebt took advantage of me. They present themselves
as some kind of charity there to help people. Instead, they took al-
most $800 from me when they knew how bad my finances were.
This company preyed on me when I was at a most vulnerable time,
when I was frightened and unsure how to manage my finances. I
feel like my fears were manipulated by AmeriDebt for their own
benefit. Something must be done to stop companies like AmeriDebt
who are making money off good people who are just trying to do
the right thing.

Thank you very much.

Senator COLEMAN. Thank you, Ms. Troy. Mr. Allen.

TESTIMONY OF JOHNPAUL ALLEN,! FORMER EMPLOYEE,
AMERIDEBT, INC., NEW MARKET, MARYLAND

Mr. ALLEN. Mr. Chairman, Senator Levin, and Members of the
Subcommittee, good morning. My name is Johnpaul Allen. I am
speaking to you this morning because of my experience as an em-
ployee with AmeriDebt. I worked at AmeriDebt as a credit coun-
selor during the summer of 2003. My experience at AmeriDebt was
frustrating and disappointing.

I was interested in being a credit counselor because I enjoy work-
ing with people and helping them. I thought that working for a
non-profit organization would be a great way to interact with peo-
ple and to actually make a difference in somebody’s life. What I
found at AmeriDebt was nothing short of a sweatshop, a tele-
marketing outfit taking advantage of thousands of people in bad fi-
nancial situations.

I should have seen a red flag during my interview with
AmeriDebt when I was asked by my interviewers to sell them a
stapler to prove that I can make a sales pitch. That is really what
AmeriDebt is all about, sales. The goal for AmeriDebt’s counselors
was to sell consumers a debt management plan regardless of
whether they needed it or not. When I was training for my position
as a counselor, I asked about the education provided to consumers
on financial matters. I was told by management to “concentrate on
getting them on a debt management plan.”

Throughout my time working at AmeriDebt, I was reprimanded
for spending too much time with consumers on the phone. When
I was trained, I was told that each call should take no more than
20 to 25 minutes and I would generally spend at least that long

1The prepared statement of Mr. Allen appears in the Appendix on page 95.
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with each caller explaining our program. Several times, I was in-
structed to spend less time on each call and that my calls should
be no more than 15 minutes. This bothered me because I didn’t
want to have to rush through such important things with con-
sumers who really needed my help.

Another thing I was repeatedly reprimanded for was the infor-
mation I was giving to customers. AmeriDebt charges a set-up fee
and a monthly fee, or as they call it, a “voluntary contribution.”
The consumer was supposed to have a choice whether they wanted
to pay the contributions. I would always tell the customer that they
did not have to pay the voluntary contribution, or if they wanted,
they could make the initial contribution or the monthly contribu-
tion and not necessarily both. At least two or three times a week,
I would get pulled aside by my managers and instructed to make
sure that consumers paid the voluntary contribution. The man-
agers would say such things to me like, “Do you know that you are
letting them choose to pay or not to pay your salary?” Or, “Think
of all the money you could make if you collected those voluntary
contributions.”

What they were referring to were the bonuses that could be
made for enrolling people on debt management plans. AmeriDebt
would pay you a commission every 2 weeks for the number of debt
management plans you signed up or if you hit a certain amount of
voluntary contributions.

The pressure to get people signed up on the debt management
plan was significant. In fact, the only time we were allowed to go
off the script on a call was when a customer was not going to give
the voluntary contribution. We were instructed to say things like,
“Don’t you want us to be around for the next person?” We would
tell them that we were a non-profit corporation and thus subject
to be audited by the IRS in an effort to gain their trust in our fees
and their reasonableness. These were practices that seemed
strange for a non-profit organization.

In addition to feeling like a used car salesman pushing these
debt management plans, I also had concerns about the service that
these customers were getting after they set up on a plan. I would
get calls from people 2 or 3 months after I set them up on a plan
complaining that their creditors had still not received a payment.
The only thing I could do was to refer them to The Ballenger
Group. I did not have access to the consumer’s payment informa-
tion.

One time, I took a special interest in a particular client’s predica-
ment. This man was named Derek and he kept calling me because
his creditors were not getting paid. I tried several times myself to
get in touch with someone over at The Ballenger Group so I could
help this man, but to no avail. I felt helpless and responsible, since
it was me personally who had enrolled Derek on the debt manage-
ment plan.

I made the decision to leave AmeriDebt shortly after that. I
wanted to help these people, but in the end, I felt I had done them
a disservice. I can relate to these people. I have been through tough
financial times myself and have had to file bankruptcy several
years ago. I know how these people feel. No one wants to declare
bankruptcy. The average person wants to take responsibility and
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pay their bills. They want to do the right thing and AmeriDebt just
pulls the rug right out from underneath them.

I am thankful for the opportunity to be heard on the real need
for change in the practices of the companies like AmeriDebt and I
thank you for your time.

Senator COLEMAN. Thank you very much, Mr. Allen.

Each of the witnesses talked about non-profit. Ms. Troy, you
mentioned it twice in your testimony, that it was a non-profit. Mr.
Allen, I think I would describe you as talking in altruistic terms,
working for a non-profit, wanting to help people. For the sales peo-
ple, was there any doubt in your mind that the use of the non-prof-
it was as a vehicle to get the trust of the customer?

Mr. ALLEN. Without a doubt.

Senator COLEMAN. Was there any question about that?

Mr. POHLMAN. No.

Mr. ALLEN. If I were to tell you that we were a 501(c)(3) corpora-
tion subject to be audited by the government every 3 months, I be-
lieve people do put a little trust in that.

Senator COLEMAN. Mr. Schuck, you have worked with non-prof-
its. Did you come in with a preset notion of it being a non-profit?
What did that mean in the back of your mind? What were your ex-
pectations of dealing with a non-profit?

Mr. SCHUCK. My expectations were that I could trust them. I felt
they had the fiduciary responsibility as a non-profit to take that
trust and hold it sacred and, therefore, I felt quite comfortable
working with them initially until actually I started to and then it
changed and went the other way.

Senator COLEMAN. Both Mr. Pohlman and Mr. Allen—excuse me.
Ms. Troy, you mentioned that twice. You used the phrase non-prof-
it. Can you tell me what, in the back of your mind, what you were
thinking?

Ms. TROY. Yes. For me, I understood non-profit organization as
an organization which is getting donations or grants from some
sources, the State possibly, and I was sure that those were trusted
sources. I never thought that they might be actually making prof-
its. I thought they were designated to help people.

Senator COLEMAN. Mr. Allen, you made a comment and we have
a chart there, for the DebtWorks-Ballenger Group.! I think
DebtWorks is a predecessor to The Ballenger Group, but The
Ballenger Group then would be where DebtWorks is today. You
made the comment that you were concerned about one of your cus-
tomers

Mr. ALLEN. Yes, sir.

Senator COLEMAN [continuing]. And when you wanted to track
down what happened, you said you had to check with The
Ballenger Group? In other words, there wasn’t anybody within
AmeriDebt who could answer those questions?

Mr. ALLEN. There was no one at AmeriDebt that could answer
the questions. I would try to go in to my supervisor, to go to my
supervisor’s supervisor, tried going up the chain as best I could to
no avail. They didn’t have the questions.

1See Exhibit No. 2 which appears in the Appendix on page 241.
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Senator COLEMAN. Did you understand what the relationship
was between AmeriDebt and The Ballenger Group?

Mr. ALLEN. I did. From the time that we get a consumer’s infor-
mation back, it is checked over and then it is sent over to The
Ballenger Group. The Ballenger Group is the group of people that
are responsible for setting up the program, contacting the creditors,
or so we thought. So it seemed natural to get a hold of The
Ballenger Group to find out what is going on with this particular
person’s case.

Senator COLEMAN. Were you aware that DebtWorks or The
Ballenger Group you dealt with is a for-profit organization.

Mr. ALLEN. Yes.

Senator COLEMAN. Both of you, to Mr. Pohlman and Mr. Allen,
talked about the environment. I just want to touch on what is prob-
ably obvious here, but when you talked about sales and bonuses,
were there any bonuses for enrolling people in an education pro-
gram? Mr. Pohlman.

Mr. POHLMAN. No, absolutely not.

Senator COLEMAN. Mr. Allen.

Mr. ALLEN. The only thing I educated people on was how to send
their payment in.

Senator COLEMAN. And the big board, Mr. Pohlman, that you
talked about, was there any doubt in your mind that board was
about sales of debt management plans?

Mr. POHLMAN. Oh, absolutely not. You wanted to be there. I
wanted to see my name up there some day——

Senator COLEMAN. What kind of bonuses, were they?

Mr. POHLMAN. Training trips to Florida. There was a commission
based on the amount of DMPs that we sold, in addition to an hour-
ly wage, in addition to health care benefits. So it was clear there
was an emphasis on putting people on the DMP.

Senator COLEMAN. Both to Mr. Schuck and Ms. Troy, I want to
kind of focus again on this education issue. Non-profits are sup-
posed to provide education. Mr. Schuck, can you tell us what kind
of education or what kind of counseling you received from Cam-
bridge?

Mr. ScHUCK. I received absolutely no counseling and absolutely
no education.

Senator COLEMAN. You were asked to make your payment at
what point in time in this transaction?

Mr. SCHUCK. My estimated payment?

Senator COLEMAN. When were you asked to make it?

Mr. ScHUCK. Oh, when was I asked to make the payment?

Senator COLEMAN. Yes.

Mr. ScHUCK. Oh, I am sorry. As soon as I had the initial contact
with a fellow from Cambridge. He asked me to make a payment
and that the payment should be in the form of a cashier’s check
or a money order, not a personal check, and that I should send it
out immediately. In fact, before I even had signed the contract, he
wanted payment.

Senator COLEMAN. So you, in fact, sent out a cashier’s check.

Mr. ScHUCK. That is right.

Senator COLEMAN. This is before any education, of which there
was none, any counseling, of which there was little or none?
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Mr. ScHUCK. Oh, yes.

Senator COLEMAN. Ms. Troy, you made an attempt to get back
your money. During the course of this time as you tried to get it
back, can you talk about the education and the counseling that you
received from AmeriDebt?

Ms. TROY. There was no education, absolutely none. It was just
pushing me to set up a management plan, the bill management,
debt management plan, and actually to make a payment on time
because there was a due date, so I sent the money Western Union
as soon as I got my paycheck. But there was absolutely no edu-
cation, no support of any kind.

Senator COLEMAN. Mr. Pohlman and Mr. Allen: One of the goals
of credit counseling, I presume if you are going to solve a problem,
is to analyze somebody’s financial situation. Can you give me a lit-
tle more information on what kind of budget analysis that you were
instructed to do for your clients? Mr. Pohlman.

Mr. POHLMAN. Yes, sir. I was not allowed to give any budget
analysis to the client. What I was able to do was to give them a
script. I was to get them to commit to me sending them the paper-
work. It was seven pages of paperwork. I was told to tell them it
was very easy to fill out. It would take 10 minutes. They would
send it back to me via fax and I would have their new payment
amount later in the day. So there was no budget analysis.

Senator COLEMAN. So you were attempting to enroll people in the
DMPs before any budget analysis?

Mr. POHLMAN. Absolutely.

Senator COLEMAN. Is a debt management plan the right path for
every person in debt?

Mr. POHLMAN. No, absolutely not. There are many other areas.
There is self-administration. There is referral to other non-profit
agencies. There is certainly the legal option.

Senator COLEMAN. And I presume there are times when you sim-
ply look at the facts and say that bankruptcy may be the option
for that person.

Mr. POHLMAN. Of course, particularly in a very large deficit and
depending on the creditors involved.

Senator COLEMAN. But the only bonuses and the only incentives
that both you and Mr. Allen were given was for signing up debt
management plans?

Mr. POHLMAN. Exactly.

Senator COLEMAN. Mr. Schuck paid a fee of close to $2,000 dol-
lars. Eleven years in the business, can you assess, in terms of the
amount of that fee, do you find that unusual?

Mr. POHLMAN. It is appalling. It makes me very upset.

Senator COLEMAN. Mr. Schuck, you did sign a contract,! and I
think we have a copy of that.

Mr. ScHUCK. Yes, I had.

Senator COLEMAN. And that contract did provide a disclaimer in
there about the payment, is that a fair statement?

Mr. SCHUCK. You have to find it, but it is in there.

Senator COLEMAN. How many pages is that contract?

1See Exhibit No. 4 which appears in the Appendix on page 243.
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Mr. ScHUCK. I don’t recall the exact number, but I know it was
a multi-page contract.

Senator COLEMAN. Is that exhibit a copy of the conract that we
are looking at now? Is that a copy of the contract?

Mr. ScHUCK. Yes, it is. It looks exactly like the one that I signed.

Senator COLEMAN. Five pages?

Mr. ScHUCK. That is right.

Senator COLEMAN. But there is on the second page, I do note,
there is a provision in there that says, summary of Cambridge’s
fee. Monthly payment design fee equals proposed monthly payment
equals one time only.

Mr. ScHUCK. I see that. That is right, yes. And actually, it was
only later that I realized that was the initial fee. I had no reason
at all to believe that first payment wasn’t going to my creditors.

Senator COLEMAN. Ms. Troy, did you have any reason to believe
that you were paying, was it $783

Ms. TrROY. Seven-hundred-eighty-three dollars, yes.

Senator COLEMAN [continuing]. That money was going to the
credit counseling agency rather than to your creditors?

Ms. TrOY. No. I had no idea until I started to get calls from the
creditors. I was sure that was going to my monthly payments. And
then I confirmed with AmeriDebt that they received my payment
and they said they did, and when I talked to the customer service,
that is when I found out that the first payment is my voluntary
contribution.

Senator COLEMAN. Mr. Allen, you talked about a script.

Mr. ALLEN. Yes, sir.

Senator COLEMAN. Mr. Pohlman, did you have a script?

Mr. POHLMAN. Absolutely.

Senator COLEMAN. In that script, were there—and I think we
have a copy,! I am not sure whether it is for Cambridge or
AmeriDebt—but were you given responses if someone said that, “I
don’t think I want to make a payment now,” or “I don’t want to
make a voluntary contribution?” Would the script provide your an-
swers? Mr. Allen.

Mr. ALLEN. There were no set answers given to us from a script
as to how to deal with that. We were given guidelines, suggestions
from supervisor, training staff. I believe I made mention of it in my
statement. We were supposed to make them feel guilty, make them
ashamed that they weren’t going to keep us around for the next
person.

Senator COLEMAN. When you were credit counseling, did you
have a training manual? Did you ever take a look at that?

Mr. ALLEN. Yes, I did.

Senator COLEMAN. And in that manual—this purports to be a
copy of a page from the Credit Counseling training manual.? Does
that look familiar to you?

Mr. ALLEN. Yes, it does.

Senator COLEMAN. And at one point, it says for the statement,
“I cannot afford a contribution now, but maybe I can afford to con-
tribute later,” and do you have a prepared response that you are
supposed to give back?

1See Exhibit No. 14 which appears in the Appendix on page 00.
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Mr. ALLEN. Again, it was something that we were to make up on
the spot. We were supposed to use our selling techniques.

Senator COLEMAN. The idea was to do what?

Mr. ALLEN. The idea was, if you can do this later, why can’t you
do this now? What is keeping you from doing it right now? It was
all about the “right now.”

Senator COLEMAN. Thank you, Mr. Allen. Senator Levin.

Senator LEVIN. Thank you, Mr. Chairman.

First, Mr. Schuck, you were told to send in a cashier’s check, not
a personal check?

Mr. ScHUCK. That is right.

Senator LEVIN. Why was that? Did they tell you why they want-
ed a cashier’s check instead of

Mr. ScHUCK. No, they did not. I only had to surmise that it per-
haps was safer and that was it. But they did not explain why. They
just simply said they would not take a personal check.

Senator LEVIN. And you were told originally on the phone that
10 percent of your check would go to them for a fee?

Mr. ScHUCK. That is right.

Senator LEVIN. Did they distinguish between a monthly fee and
your original fee?

Mr. ScHUCK. Not that I intentionally recall. I know the initial
payment had to be made because that is what they said, they need-
ed to get started. And like I said, in my thoughts, thinking my
creditors are being paid, and that there would be then a monthly
fee of 10 percent of every payment that I made that would go to-
Wardda maintenance fee of the contract for the life of the contract
period.

Senator LEVIN. Did they distinguish between the initial fee and
the monthly fee?

Mr. ScHUCK. Yes, they did, actually.

Senator LEVIN. And then what

Mr. ScHUCK. There were two separate

Senator LEVIN. What did you believe the initial fee would be?

Mr. ScHUCK. Well, I thought the initial fee would go toward my
creditors. I thought that initial monthly fee was actually like what
I would consider my first payment, my first fee.

Senator LEVIN. So that after that conversation, you believed that
all of the check you were sending would go to your creditors, and
from that point on, 10 percent of each of your monthly checks——

Mr. ScHUCK. Each monthly fee would be the maintenance fee,
that is right. Actually, I thought the first $196 or whatever it was,
the 10 percent of that first payment, was actually the maintenance
and start-up fee. That would be, to me, in my mind, that was what
their fee would be to run the program, basically, and that the
$2,000 that I sent or the other amount would be the amount that
is paid to my creditors. Of that, 10 percent would come out for
them.

Senator LEVIN. How many payments did you make?

Mr. ScHUCK. Several payments. I was in the program for, I be-
lieve, maybe half a year, 7 months, and finally after calls and try-
ing to work out some sort of a compromise with them, I simply
could not and I just simply stopped——

Senator LEVIN. There were several payments that were made?
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Mr. ScHUCK. That is right.

Senator LEVIN. As many as three or four?

Mr. ScHUCK. Oh, absolutely.

Senator LEVIN. Out of the second, third, fourth payments, did
they retain 10 percent and send the rest of those payments to your
creditors?

Mr. ScHUCK. I can only assume that they had. I did not receive
something that indicated to me that they might not have.

Senator LEVIN. So the difficulty you had with creditors was over
that first payment which did not get to the creditors, not over the
10 percent that may have been withheld from your second through
your fifth or sixth payment?

Mr. ScHUCK. I believe that is right, because apparently the credi-
tors, when I called them—I remember one day specifically where
I had called—a creditor called me. I talked with them. They said
they hadn’t received payment. I called Cambridge and said they
said they hadn’t received payment. What is going on? They said,
“No, we have paid them.” And then I called the creditor back and
they said, no, indeed Cambridge had not paid them. And so there
seemed to have been more than just that one payment.

Senator LEVIN. And Mr. Pohlman, what did you represent to
folks about that first payment?

Mr. POHLMAN. We also had scripts at Cambridge that were very
highly structured. We were not allowed to take the employee hand-
book, or bible, as I called it, home. The idea was to get them to
commit to the plan. Yes, they were told verbally that the first
month’s fee would be retained by the organization, but again, I had
to fax the paperwork to them. They had to fill it out. They had to
send it back.

So yes, I told them there was a monthly fee up front, but I didn’t
even know what it would be until it came back from the Automated
Underwriting Department and then I would tell them. But by then,
they have already forgotten about it or they are too excited that
someone is going to take all the pain away from them. So it was
really kind of an illusion, if you will. In other words, they were ver-
bally told in a 5 minute conversation, perhaps while they were
driving, that, yes, there is a service fee that is retained by the
Cambridge organization.

Senator LEVIN. From the first payment?

Mr. POHLMAN. Yes, sir.

Senator LEVIN. Were you told to create an impression of any kind
relative to the first fee going totally to the

Mr. POHLMAN. Oh, gosh, no. Again, these were highly structured
scripts in which

Senator LEVIN. Yes, but when you say highly structured, what
was the impression that was created in the mind of the listener,
that it was all going to the company?

Mr. POHLMAN. The impression—no

Senator LEVIN. That a part of it was going to the company?

Mr. POHLMAN. The clients were told that 1 month, the first
month’s fee, was a service type of fee and it was to be retained by
the organization. I don’t recall their exact verbiage, but the ver-
biage was very confusing, very authoritarative. It was glossed over.
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Senator LEVIN. Are you surprised that people like Mr. Schuck got
the impression that the first month’s payment would go to credi-
tors?

Mr. POHLMAN. No, absolutely not.

Senator LEVIN. That doesn’t come as a surprise to you no matter
what it was that you were saying on your script?

Mr. POHLMAN. No, sir.

Senator LEVIN. Ms. Troy, what were you told in terms of that
first payment?

Ms. TrROY. As far as I recall, the first conversation with the coun-
selor, I was told that I would be paying about $5 per account. That
would be the monthly fee which will be going from month to
month. And based on my number of my credit cards, I figure it will
be probably about $30, $35 a month. She mentioned a voluntary
contribution and I told her, I am not in a position right now to give
any voluntary contributions to anybody. And she said, well, you
don’t have to. We can do that later. Just don’t worry about it. It
was just something like that.

Senator LEVIN. And what about that first month’s payment?
What were you told about it? Was that any different from the other
payments that would follow?

Ms. TrROY. No. I was not informed about any difference. To my
full knowledge, the first payment I sent, it was going to cover my
debts to my creditors.

Senator LEVIN. And that is the impression you got from the
phone call?

Ms. TrOY. Definitely, yes.

Senator LEVIN. And you signed a contract, as well?

Ms. TrRoY. I believe I signed the contract.

Senator LEVIN. Did you read the contract, or could you have read
it given the size of the print?

Ms. TroY. I have difficulties with reading without glasses

Senator LEVIN. You should try a magnifying glass on some of
those contracts.

Ms. TrROY. From now on, I will.

Senator LEVIN. Mr. Allen, were you surprised to hear that Ms.
Troy believed that her fee that was sent in, or the check that was
sent in with her first payment, she thought would go to her credi-
tors? Does that surprise you?

Mr. ALLEN. Yes and no. As a counselor, I gave my consumers a
choice. Because we were a non-profit organization, I took it at face
value. If we are not here to make a profit, why should I push the
contributions? I gave people a choice. They could either do a
monthly contribution, and by the time I came on in 2003, the costs
had risen slightly. It was now $7 for every creditor you put on the
program, with a $20 minimum and a $70 maximum that
AmeriDebt would accept as a monthly payment.

Senator LEVIN. As the alternative to what?

Mr. ALLEN. As an alternative to not make a contribution——

Senator LEVIN. At all?

Mr. ALLEN. At all.

Senator LEVIN. And could you be given that service if you made
no contribution?

Mr. ALLEN. Supposedly.
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Senator LEVIN. Did you have people who were serviced by your
company who made no contribution whatsoever?

Mr. ALLEN. I serviced many consumers that decided not to give
a contribution one way or another.

Senator LEVIN. And were they serviced, do you know?

Mr. ALLEN. As far as I know and as far as I hope. I hope
that

Senator LEVIN. You hope they were?

Mr. ALLEN [continuing]. What they signed for is what they got.

Senator LEVIN. And so they may or may not have been serviced
if they made no contribution whatsoever, either up front or month-
by-month, is that correct?

Mr. ALLEN. Very true.

Senator LEVIN. So you just don’t know that part of it?

Mr. ALLEN. I just don’t know. I never saw them, the maintenance
of these——

Senator LEVIN. And were they told that the first payment that
they would send, like the $700-and-some that Ms. Troy sent, would
go entirely to the company? Is that the impression which was left
with them? Her impression was only a small part of it, as I remem-
ber her testimony, would go to the company, the rest to her credi-
tors. Are you surprised that she had that impression?

Mr. ALLEN. I am surprised that it actually happened based on
what her counselor had told her. If her counselor had said, we will
not worry about it at this point in time, to me, that seems then my
first payment is going to my creditors. Now, like I said, I can only
speak for myself and the type of counselor that I was.

Senator LEVIN. I understand. And then were you told that you
could send a personal check?

Ms. TrOY. No. They didn’t accept personal checks. I had to obtain
cashier’s checks from my bank because it was the only option, cash-
ier’s checks or money order.

Senator LEVIN. Did they explain to you why they would not ac-
cept a personal check?

Ms. TroY. No, they didn’t, but I figured that maybe, if people re-
alized what went wrong, they can always stop the check. You can-
not stop the money order or cashier’s checks.

Senator LEVIN. Thank you. Thank you, Mr. Chairman.

Senator COLEMAN. Senator Dayton.

Senator DAYTON. Thank you, Mr. Chairman. I want to thank all
of you for coming forward today and sharing your experiences with
the Subcommittee.

Mr. Schuck, when did you contact Cambridge Credit?

Mr. ScHUCK. I contacted them when I realized that I simply
wanted to control the debt that I had.

Senator DAYTON. What date? At what point in time?

Mr. SCHUCK. It was—point in time—it must have been about in
June or something in 2001.

Senator DAYTON. Two-thousand-one, OK.

Mr. SCHUCK. I believe it was——

Senator DAYTON. Were you sent then at some point in the proc-
ess this service plan, service agreement?

Mr. ScHUCK. I am sorry?
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Senator DAYTON. Were you sent at some point in the process a
service agreement?

Mr. SCHUCK. Yes, sir, I was.

Senator DAYTON. And when was that in the process?

Mr. ScHUCK. It would have been after I talked with them, they
indicated they would be able to fax me a copy of the service agree-
ment.

Senator DAYTON. And did you read the agreement, then?

Mr. ScHUCK. Well, I read it as fast and as close as I could think-
ing:

Senator DAYTON. And you were——

Mr. SCHUCK [continuing]. The sooner I get it back, the better off
I will be.

Senator DAYTON. But you were not aware, based on your review
of that document, of this monthly payment—the first monthly pay-
ment was, in fact, going to be a set-up management fee to them?

Mr. ScHUCK. No, I was not. No. And certainly in retrospect, now
looking back, I should have read the document a lot closer. It was
only several months later that I realized that.

Senator DAYTON. Mr. Pohlman, you joined the company in Sep-
tember of last year?

Mr. POHLMAN. Yes, sir.

Senator DAYTON. I don’t know what changed in terms of the for-
mat of the document that was sent. This one is five-pages, single-
spaced. We have a document that has been provided by the com-
pany. You haven’t had a chance to see that, but at what point in
the process was that document sent to your people you were re-
cruiting?

Mr. POHLMAN. Just about right on the first contact, sir. I was
going to explain myself, the organization, and how we can help
them. I was to push and push and push until I could fax the serv-
ice agreement and the creditor information to them. I was to tell
them that it was very simple to fill out, takes about 10 minutes.
They were instructed to fax it back to me immediately and I would
be calling them back later that day with their new payment
amount.

Senator DAYTON. So they are getting the service plan. Are they
then at that point aware of what their actual monthly payment is
going to be?

Mr. POHLMAN. No. When I am faxing the service agreement to
them, they are to review it and review it closely, fill out their cred-
itor information, send it back to us. We would process that and
then I would contact them later today with their new payment
amount.

Senator DAYTON. OK. So they are signing this document——

Mr. POHLMAN. The agreement

Senator DAYTON [continuing]. They are agreeing to terms with-
out knowing what those terms are, if they haven’t received word
about what their monthly payment is going to be, and the 10 per-
cent on top of that.

Mr. POHLMAN. But I am faxing them out the five-page service
agreement——

Senator DAYTON. Right.
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Mr. POHLMAN [continuing]. A one-page cover sheet and the cred-
itor sheet.

Senator DAYTON. Right, and they are filling that out and they
are signing a document here that I believe is—I haven’t read the
whole document, but is an agreement they are making for payment
of an amount that has not yet been specified to them, is that

Mr. POHLMAN. The first month’s payment.

Senator DAYTON. The first month’s payment, all right. What is
the value to the client of this arrangement? You are consolidating
all or some portion of their existing credit card debt——

Mr. POHLMAN. Right.

Senator DAYTON [continuing]. And then that determines the
monthly payment, and then on top of that is a 10 percent fee col-
lected by or retained by Cambridge Credit. What does that monthly
payment amount to?

Mr. PoHLMAN. Typically a repayment of a debt management plan
is 3 to 5 years, depending on the amount of the debt.

Senator DAYTON. So you are paying off the credit card companies
based on a monthly payment of X amount

Mr. POHLMAN. Yes.

Senator DAYTON [continuing]. And then in addition to that X
amount, there is another 10 percent surcharge on that?

Mr. PoHLMAN. No. It would have been included in the total—

Senator DAYTON. Included in that, OK.

Mr. POHLMAN [continuing]. Payment amount.

Senator DAYTON. So that 10 percent is in there. So the 90 per-
cent, then, is sufficient to pay off these existing debts plus interest
within 3 to 5 years.

Mr. POHLMAN. That is the theory.

Senator DAYTON. Do you make that computation?

Mr. POHLMAN. No, sir. I believe it was an automated process in
the computer system.

Senator DAYTON. So you plug in the information and then the
computer spits out the terms?

Mr. PoHLMAN. No. They were highly sophisticated. The client
was instructed to fax the information back to us and it was faxed
into their system and it was electronic from there on.

Senator DAYTON. Electronic being that some computation then is
made of the amount necessary to pay off all the debts within three
to 5 years plus the 10 percent surcharge for the company.

Mr. POHLMAN. Yes, sir. Creditors have minimums and there are
some

Senator DAYTON. Right, and that is all included in the 90 per-
cent.

Mr. POHLMAN. Yes. It is all included in the monthly payment
amount.

Senator DAYTON. So what is the benefit to the client?

Mr. POHLMAN. I don’t see any.

Senator DAYTON. But what are you representing as the benefit
when you sign up the client?

Mr. POHLMAN. That they are going to be debt free within a speci-
fied period of time.

Senator DAYTON. Is there any value in that? You are basically in
sales. If he calls back to try to get any clarification of the informa-
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ti()llil ‘z?lbout why money wasn’t sent to creditors, you don’t take those
calls?

Mr. POHLMAN. No, sir. We were highly departmentalized and
customer service was a separate department and we were not en-
couraged to speak with other departments.

Senator DAYTON. You are representing yourself as a credit coun-
selor?

Mr. POHLMAN. Yes, sir.

Senator DAYTON. You are a credit counselor, but you don’t deal
with customer service?

Mr. POHLMAN. Once they are on the plan, it was out of my do-
main.

Senator DAYTON. So, what kind of counseling is actually——

Mr. POHLMAN. Performed?

Senator DAYTON. Yes.

Mr. POHLMAN. Little to none, sir.

Senator DAYTON. At all. If somebody actually wants either some
questions asked or some actual hands-on direct counseling after
you have enrolled them, then that goes on to someone else. What
do they call themselves, do you know? They are not credit coun-
selors, are they?

Mr. POHLMAN. Customer service reps.

Senator DAYTON. OK. So you have a fake name and you have a
fake title, in effect. You are a credit counselor, and you are working
for somebody that is also representing itself to a non-profit, so it
is really basically faked all the way through until that person has
been put on the line and started to pay money.

I guess my time has expired, Mr. Chairman. Thank you.

Senator COLEMAN. Thank you, Senator Dayton. Senator Pryor.

OPENING STATEMENT OF SENATOR PRYOR

Senator PRYOR. Mr. Chairman, thank you, and I am so glad that
you are taking the lead on this issue. I think it is a very important
issue for consumers all across America.

Mr. Pohlman, if I can follow up with some of the questions that
Senator Dayton was asking, he asked about the credit counselor
moniker that you had. Did you receive any training or any accredi-
tation as a credit counselor?

Mr. PoHLMAN. No, sir. My training was about one day of reading
their material. I was on the phone the next day. They are very
structured scripts. You were not to deviate a single word or syllable
from the scripts and I just jumped right in.

Senator PRYOR. Is it fair to say that the training you received
from your company was more sales training than it was counseling
training?

Mr. PoHLMAN. Yes, sir. I mean, you must understand, I had 11
years’ experience in the industry.

Senator PRYOR. Yes, I want to ask you about that in just one sec-
ond, but first, I want to ask about something you said in your open-
ing statement about your fake name.

Mr. POHLMAN. Yes, sir.

Senator PRYOR. I have been sitting here trying to think of why
anyone in the credit counseling business would want a fake name
to be used, even managers having fake names, with the customers
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and I am having trouble coming up with a rationale for that. Do
you know what the rationale is for having a fake name?

Mr. POHLMAN. No. When my wife also had a lot of trouble with
that rationale, I can tell you that we went by a first name. It was
more of an acronym. I mean, if your name was David Wood, they
may call you Woody or what have you. But anyway, I chose the
name of Daniel. I was not allowed to be John. I was told that the
reason why I could not use my name of John was because of com-
puter and customer service reasons. Years ago, we had a John, and
we don’t want our customers confusing the previous John with the
current John.

Senator PRYOR. Yes, but——

Mr. POHLMAN. So I was told that I had to——

Senator PRYOR. I guess the reason that doesn’t hold water with
me is that the company probably had employed people in the past
named Daniel, too. That doesn’t make sense. But is that all you
were told about it at the company?

Mr. POHLMAN. That was what I was led to believe, sir.

Senator PRYOR. Now, you had mentioned that you had had,
what, 11 years’ experience——

Mr. POHLMAN. Yes, sir.

Senator PRYOR [continuing]. In this type of work before, and you
had worked for non-profits, as I understand it.

Mr. POHLMAN. Yes, sir.

Senator PRYOR. Tell me, in your view, how this is supposed to
work. How should non-profits service consumers who are having fi-
nancial and debt problems? How should this work?

Mr. POHLMAN. Yes, Mr. Pryor. We were spending an hour and a
half with our clients, and again, this was an NFCC affiliate and
we were licensed within the State of where we were doing business.
We had

Senator PRYOR. I am sorry, licensed in what way?

Mr. POHLMAN. Licensed, I am sorry, by the State of—in my case,
the State of Connecticut

Senator PRYOR. Right.

Mr. POHLMAN [continuing]. Banking Department. We were li-
censed debt adjustors.

Senator PRYOR. OK. And were you licensed at this new company
where you were working?

Mr. POHLMAN. I believe they were licensed in the State of Massa-
chusetts, but we did business all across the country.

Senator PRYOR. OK. Now keep going. I am sorry.

Mr. PoHLMAN. OK. In my 11 years with an NFCC affiliate, we
provided up to an hour and a half counseling with the client. The
client was mailed a budget worksheet in which they were to put
their income, their expenses, who their creditors were. We told
them—they were then booked for an appointment for an hour and
a half. They were told to bring a source of income, such as pay
stubs, such as child support, any legitimate form that income
comes in. We were looking at budgeting, money management. Per-
hﬁlpskthey were having too much money withdrawn from their pay-
check.

There was an intensive hour and a half of budgeting, money
management. In some cases, the clients were so well educated in
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that hour and a half that they could handle things on their own.
They found out that they were having too much money taken out
of their paycheck, so the counselor told them to reduce that. Per-
haps there are ways of eliminating debt that they weren’t aware
of. We made referrals to other non-profits, other social service
agencies like legal aid or aid for the elderly. We considered those
successful counseling sessions.

We let them go home and let them talk to their spouse, their sig-
nificant other, about a debt management plan. We did not push the
plan during the session. If they chose the plan, fine. They had the
options. They could go home and think about it.

Senator PRYOR. When you were working for other non-profits, did
you feel like you were helping consumers?

Mr. POHLMAN. Absolutely.

Senator PRYOR. And when you were working for Cambridge, did
you feel like you were helping consumers?

Mr. POHLMAN. No, sir.

Senator PRYOR. That is all I have, Mr. Chairman. Thank you.

Senator COLEMAN. Thank you very much, Senator Pryor.

Just one last thing, if I can do a follow-up, Mr. Allen, just to fol-
low up on a question that you responded to from Senator Levin. He
was trying to understand what you would have told your cus-
tomers, again, to understand whether Ms. Troy would have been
told about that first payment going to the company, and you did
testify that you told customers that was a voluntary payment, is
that correct?

Mr. ALLEN. Yes, sir.

Senator COLEMAN. Did you also recall in your testimony saying
that you were reprimanded for doing that by your superiors?

Mr. ALLEN. Many times.

Senator LEVIN. Could I just ask one question about these checks?
Were the monthly checks after your first payment also supposed to
be cashier’s checks and not personal checks?

Mr. SCHUCK. Absolutely, they were.

Senator LEVIN. Is that true with you, too, Ms. Troy?

Ms. TrRoOY. The first one, I said it was. And then when I picked
up that the money didn’t go to the creditors, I asked for a refund.
I wanted to——

Senator LEVIN. Did you send a second check?

Ms. TroY. I don’t think so.

Senator LEVIN. Thank you.

Senator COLEMAN. I want to thank the panel very much. I appre-
ciate your testimony, appreciate you coming forward today.

Senator COLEMAN. With that, I would then call our second panel
for today’s hearing.

I would now like to welcome our second panel to today’s hearing.
This panel is comprised of representatives of four credit counseling
agencies. I welcome Chris Viale, General Manager of Cambridge
Credit Counseling Corporation; Matthew Case, the Chief Operating
Officer of AmeriDebt; Ms. Cuba Craig, the Chief Executive Officer
of American Financial Solutions; and finally, James Kroening, the
Director of FamilyMeans Credit Counseling Service in Stillwater,
Minnesota.

I believe, Mr. Kroening, you are an NFCC member?
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Mr. KROENING. That is correct.

Senator COLEMAN. I appreciate all of you being with us this
morning and I look forward to hearing your testimony regarding
the credit counseling industry.

Before we begin, pursuant to Rule 6, all witnesses who testify be-
fore this Subcommittee are required to be sworn in. I would ask
you now to please rise and raise your right hand.

Do you swear that the testimony you are about to give before the
Subcommittee will be the truth, the whole truth, and nothing but
the truth, so help you, God?

Mr. VIALE. I do.

Mr. CAsE. I do.

Ms. CRAIG. Yes.

Mr. KROENING. I do.

Senator COLEMAN. As I indicated to the first panel, we do have
a timing system. When you see the yellow light come on, it means
you should conclude your testimony. Your entire written statement
will be entered into the record.

With that, we will start with Mr. Viale, followed by Mr. Case,
Ms. Craig, and finish up with Mr. Kroening. After your further tes-
timony, we will then turn to questions.

Mr. Viale, you may proceed.

TESTIMONY OF CHRIS VIALE,! GENERAL MANAGER, CAM-
BRIDGE CREDIT COUNSELING CORPORATION, AGAWAM,
MASSACHUSETTS

Mr. VIALE. Thank you, Mr. Chairman and Members of the Sub-
committee. My name is Chris Viale. I am the Chief Operating Offi-
cer of Cambridge Credit Counseling. I want to use my 5 minutes
to respond to the Subcommittee’s staff report and the first panel
because I think the public so far has heard a very slanted and bi-
ased view of Cambridge Credit Counseling.

I am proud that we are not a debt mill, that our main focus is
providing education and financal solutions for the approximately
two million consumers who have contacted us during our 7 years
of operation. These are productive, tax-paying, middle-class people
who are struggling under mountains of consumer debt and our edu-
cation and debt management plans help them.

You found one unhappy client, but I wish the Subcommittee had
spoken to Sister Veronica or the other clients that are here with
us today. They would love to share their experience and how we
have helped them at Cambridge.

So let me first respond to Mr. Schuck and let me show you how
Cambridge provides full and adequate disclosure at two critical
points in the decisionmaking process. The first example is our serv-
ice agreement. As you can see, Section 1 covers services, fees, and
sign-up instructions. The first payment is our design fee, which is
equal to 1 month’s payment. Our payment program service fee is
charged monthly and is equal to 10 percent of the client’s payment
or $25, whichever is greater. The example box on the board was
added in July 2002 as a way to disclose this even clearer and it

1The prepared statement and supplemental written submission with attachments of Mr. Viale
appear in the Appendix on pages 97 and 102 respectively.
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is very easily summarized at the bottom of the section, right above
where each consumer has to sign.

As for Mr. Schuck, although he made seven payments and inter-
est fee concessions were arranged on his accounts, we still refunded
half his initial fee after he complained. But for the record, I have
a copy of a service agreement where Mr. Schuck signed. Right
above the signature is a clear disclosure of the fees we charge. Our
records also show that Mr. Schuck took 2 weeks, not 1 day or 15
minutes, after he signed the service agreement to think about join-
ing our program and sending the initial fee in. But again, I am
sorry his experience is not that of the vast majority of the clients
that we help.

The second example of disclosure is our debt management sum-
mary. Now, while we have started this about 8 months ago, the in-
formation provided is very clear. It illustrates for a consumer ex-
actly how much is going to each creditor, how much the monthly
service fee is, the fact that the first payments are a fee, what the
program costs will be, and how much the consumer will save. And
we have recently added even clearer disclosure that the first pay-
ment fee does not go to your creditors.

Now, I hope for the Q&A that I will get the opportunity to ad-
dress many of the false statements that Mr. Pohlman has made
today.

Now let me respond to the Subcommittee’s staff report, which
unfortunately is slanted against Cambridge because it conveniently
leaves out several important facts. The first, the staff report does
not mention that our fees are regulated and approved by State au-
thorities in four different States and that we undergo annual re-
views in Michigan, Connecticut, and Maine. In New York, the
Banking Department has licensed Cambridge’s sister company to
conduct its programs and has approved its fee structure under the
statute that says fees charged to consumers cannot be unreason-
able. If the Subcommittee staff believes our fees are “clearly exces-
sive,” then perhaps the staff should investigate the New York State
Banking Department, which has also approved the similar up-front
fee structures of other credit counseling companies.

Second, the staff report does not mention at all the Cambridge
“Good Payer” program. Cambridge is the only company in this in-
dustry that actually rebates half of the fair share money that we
get from creditors to our qualified clients. We have given to over
75,000 clients a total of more than $14 million back in rebates, and
here is the data that we submitted to the staff, but for some reason
it is not mentioned in the report. It is important, because if a client
successfully completes our program, in almost all cases, they will
receive more back in rebates than they were charged in the initial
fee.

And the third thing, the report makes an unfair and distorted ac-
cusations that Cambridge is essentially a money-making machine
for the Puccios. I can tell you this is not what Cambridge is about.
We provide real benefits for real people with real value to them.
Moreover, the vast majority of the 40,000 consumers that contact
us each month take advantage of access to financial education.
Only about 12 percent of the consumers that contact us ever join
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our debt management program. We are not telemarketers in any
way.

Doesn’t the fact that tens of thousands of consumers are suc-
ceeding under our program mean anything to this Subcommittee?
I wish the Subcommittee staff had told a balanced story about the
value that our clients get for the fees they pay. They might have
done this if they had accepted our invitation to visit the Cambridge
site and to see firsthand how much we care and how much we help
consumers.

Now, I am sorry that my CEO, Mr. Puccio, will not be here today
to appear on the second panel. He is in the George Washington
Hospital with symptoms of a stroke, and the Subcommittee has re-
ceived a letter from the Chairman of the George Washington Neu-
rology Department.

In conclusion, the Cambridge revolution is all about education,
empowerment, service, choice, and ultimately financial freedom.
Congress can share in this mission or Kkill it, but if you kill it, you
will be denying consumers the innovative solutions they need in to-
day’s environment.

At Cambridge, we are committed to the consumer. You can ask
Sister Veronica or the other Cambridge clients that are here with
us today if you really want to know how consumers feel about
Cambridge and their experience. Thank you.

Senator COLEMAN. Thank you, Mr. Viale. Mr. Case.

TESTIMONY OF MATTHEW CASE,! CHIEF OPERATING
OFFICER, AMERIDEBT, INC., GERMANTOWN, MARYLAND

Mr. CASE. Thank you, Mr. Chairman and Members of the Sub-
committee. I am Matthew Case, Chief Operating Officer of
AmeriDebt. On behalf of everyone at AmeriDebt, I would like to ex-
press our thanks for the opportunity to participate in this hearing
today.

AmeriDebt has helped hundreds of thousands of Americans work
their way out of debt and gain control over their finances. We are
proud of our record as a pioneer in the modern credit counseling
industry. At the outset, let me stress the fact that AmeriDebt is ac-
tively engaged in attempting to resolve the concerns of consumers
and government officials. Even though the vast majority of Ameri-
Debt clients have no complaints with the organization, we are
working diligently to correct any remaining concern.

What is more, AmeriDebt took an extraordinary step last Novem-
ber when we decided to stop advertising and stop accepting new cli-
ents onto our program. Today, we continue to fulfill our non-profit
mission by serving approximately 72,000 clients whose accounts
were active at the time. For these clients, AmeriDebt represents a
lifeline of fiscal health. It would be tragic if their financial recovery
plans were jeopardized by hasty or ill-conceived regulatory action.

AmeriDebt has worked hard to resolve all alleged consumer pro-
tection issues. There is no question that we continue to pursue our
non-profit counseling and consumer education missions. The time
has come to put these issues behind us and work together with pol-

1The prepared statement of Mr. Case appears in the Appendix on page 127.
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icy makers and the public to deal with the much larger crisis of
consumer debt.

Revolving consumer debt has now surpassed three-quarters of a
trillion dollars. As this crisis depend over the past few years,
AmeriDebt helped consumers save millions by providing credit
counseling services and debt management plans to reduce monthly
payments, lower interest rates, and reduce or eliminate late pay-
ment and over-the-limit penalties.

Correcting financial problems years in the making is no easy
task. It requires commitment and discipline by consumers and is
time and labor intensive for credit counselors. As a result, many
credit counseling agencies follow the advice of an influential report
published by Visa in 1999. The Visa report suggested that the cred-
it counseling agencies could be more efficient and serve clients bet-
ter by contracting with private sector companies to perform back-
office administrative tasks. AmeriDebt’s decision to do so accom-
plished these objectives.

Some say this approach clashes with the non-profit status of
credit counseling agencies. Although AmeriDebt was formed before
I joined the organization, it is critical to realize that our non-profit
status, like that of nearly every credit counseling agency in the
country, is in large measure an outgrowth of State laws and cred-
itor mandates. Many States require credit counseling agencies to
be non-profit and creditors reject debt management plans unless
the plans come from non-profit organizations. The practical effect
is to force any credit counseling agency to organize as a non-profit
entity if it wishes to help consumers in more than one State.

Historically, credit counseling was provided only by small, local
counseling agencies. Unfortunately, their services were either un-
known or unavailable as a practical matter to a majority of the
people in need. Even if this credit counseling model made sense 30
or 40 years ago, there should be no question that the magnitude
of America’s consumer debt problem far exceeds the capacity of tra-
ditional credit counselors to fix.

AmeriDebt helped pave the way for effective credit counseling on
a national scale. We hope our knowledge and experience prove
helpful to the Subcommittee as it considers the future of credit
counseling.

Once again, on behalf of AmeriDebt and our 72,000 clients, I
nguld like to thank the Subcommittee for this opportunity to tes-
tify.

Senator COLEMAN. Thank you, Mr. Case. Ms. Craig.

TESTIMONY OF CUBA M. CRAIG,!' CHIEF EXECUTIVE OFFICER,
AMERICAN FINANCIAL SOLUTIONS, SEATTLE, WASHINGTON

Ms. CraiG. Thank you, Mr. Chairman. Members of the Sub-
committee, good morning. I am Cuba Craig, President and CEO of
American Financial Solutions, AFS, a non-profit consumer credit
counseling agency and a division of North Seattle Community Col-
lege Foundation in Seattle. We have offices in Seattle and Brem-
erton, Washington, which is across from the Puget Sound Naval
Shipyard.

1The prepared statement of Mr. Craig appears in the Appendix on page 142.
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AFS first opened its doors with two full-time employees, includ-
ing me, in 1999. Since then, we have grown substantially. This
morning, I would like to tell you what we do and how we support
ourselves. Then I would like to explain recent changes we have
made and other changes we have initiated as a result of your in-
vestigation.

AFS provides financial counseling and education to consumers
and, where appropriate, enrolls them in debt management plans.
Under such plans, clients agree to make regular payments and
creditors typically agree to reduce their interest rates. This helps
creditors to the extent it is an alternative to bankruptcy.

AFS does not charge up-front or other fees to our clients. Be-
cause of the steep decline in fair share payments from creditors, we
have recently begun to request voluntary contributions from our
clients. The client is informed that any contribution is voluntary,
and the client can stop his or her contribution at any time. A client
who cannot afford to contribute is not asked to do so. The max-
imum amount we allow a client to contribute is $50 per month.

Although we always intended to handle all of our original calls
in-house, in the past, both AFS and counselors at Amerix, a for-
profit back-office service provider, handled some of those calls.
Origination calls are the initial calls from clients seeking credit
counseling. The Amerix employees who handled the origination
calls were trained and certified to our AFS standards. The arrange-
ment was to assist us while we built up our workforce. AFS coun-
selors now take all of our origination calls in-house.

AFS opened its Bremerton facility in 2001 with 12 counselors.
When we reached 60 counselors, I began exploring options for fur-
ther expansion, including plans to refurbish a former school and
double our counseling capacity. Last fall, the foundation board de-
cided not to purchase the new facility and asked for financial plans
to support the project and cost-effective alternatives. Since then, I
have been considering other ways to move all of our origination in-
house.

At midnight on March 14 of this year, we stopped having Amerix
handle our origination calls. Although handling all origination calls
in-house has always been our plan, your investigation helped to
bring this about more quickly than otherwise might have hap-
pened.

Last fall, the North Seattle College Foundation Board, which is
composed of volunteers, installed a new president and oversight
committee. Since then, they have been studying our operations to
ensure that our activities are appropriate and that our manage-
ment systems are effective and efficient.

Since the Subcommittee began its investigation, we have stepped
up our efforts to ensure that AFS meets all applicable require-
ments. To that end, a review was conducted for AFS and the board
and recommendations were prepared and considered. Earlier this
month, the oversight committee made several recommendations to
me for action.

First, AFS has stopped outsourcing origination. Any future ex-
pansion will be accomplished only by employing AFS counselors in-
house.
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Second, AFS counselors are trained to make all appropriate dis-
closures. We will review all of our written materials and scripts to
ensure they reflect that practice.

Third, AFS will review and attempt to negotiate its contracts
with Amerix, with particular attention to changing certain provi-
sions, including the method by which payments to Amerix are cal-
culated in favor of a transaction-based or similar payment system,
and the assist rate provision in the current contract, which is
counter to AFS philosophy and practice. We also will seek to termi-
nate the FreedomPoint and the FreedomPoint Financial contracts.

Fourth, we will again seek competitive bids for back-office serv-
ices.

Fifth, we will review and revise our debt management plan form
agreements as appropriate.

Sixth, we will review all applicable laws and regulations.

AFS is proud of our well-trained counselors and the service we
offer to the public. AF'S, the foundation board, and the board’s over-
sight committee are dedicated to ensuring that AFS carries out its
mission appropriately and effectively and completely within the
bounds of the law. I am happy to answer any questions you may
have.

Senator COLEMAN. Thank you very much, Ms. Craig.

Ms. CrAIG. You are welcome.

Senator COLEMAN. Mr. Kroening.

TESTIMONY OF JAMES KROENING,! DIRECTOR, FAMILYMEANS
CONSUMER CREDIT COUNSELING SERVICE, STILLWATER,
MINNESOTA

Mr. KROENING. Good morning, Chairman Coleman and distin-
guished Members of Congress. I am James Kroening, Director of
Consumer Credit Counseling Service at FamilyMeans, a multi-
service agency located in Stillwater, Minnesota, serving not only
the Twin City metropolitan area but Western Wisconsin and also
Southeastern Minnesota. I am here today to describe how
FamilyMeans CCCS, with a department budget of approximately
$1 million and a program staff of 12, is able to provide affordable,
effective, and client-centered budget counseling, education, and
debt management plans to 10,000 people a year while adhering to
the highest stringent standards of quality.

To understand our approach, one must first look at our organiza-
tional history. FamilyMeans is a mission-based non-profit started
over 40 years ago by community leaders. Because financial stability
is a key to a family’s well-being, FamilyMeans has always provided
financial counseling, mental health counseling, and supportive
services to give people the tools they need to lead healthy, produc-
tive lives. Our multiple services give our clients assistance with un-
derlying issues that may be affecting their lives.

Our 18-member board of directors provides fiscal oversight, es-
tablishes policy, and raises financial support for the agency. They
serve a maximum of six consecutive years, sign disclosure state-
ments about potential conflicts of interest, and are not related to
staff members.

1The prepared statement of Mr. Kroening appears in the Appendix on page 150.
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FamilyMeans has a long history of being accredited and licensed,
meeting the rigorous standards set by the National Council on Ac-
creditation of Services for Families and Children and the National
Foundation for Credit Counseling. Our organization is licensed by
the States of Minnesota and Wisconsin. Each of these licensing and
accrediting bodies conducts thorough reviews and audits of busi-
ness practices and our professional services. The agency also has
an ongoing quality assurance program to help monitor and improve
our programs.

Our community roots, the capable board of directors, and our ad-
herence to the highest standards in the non-profit sector ensure
that we provide well-run mission-based programs that effectively
meet community needs.

FamilyMeans CCCS provides budget counseling, financial edu-
cation, and debt management programs, which I will refer to as
DMPs. Budget counseling is the heart of our CCCS program. We
conduct one-and-a-half-hour comprehensive financial counseling
sessions because they are effective. A certified financial counselor
and a client work together to examine their income, their monthly
expenses, and their debts. Each client leaves with a workable budg-
et and a tailored action plan.

Many families learn how to manage their money from these ses-
sions and, therefore, do not need a DMP. In fact, the DMP is only
recommended to clients who need intervention with creditors. We
put all unsecured debt on the DMP, not just major creditors or
those who make creditor contributions.

Equally important, FamilyMeans CCCS offers consumer edu-
cation each year to approximately 5,000 people. We conduct free
classes about money management, home buying, credit use at
schools, colleges, shelters, treatment and recovery programs, com-
munity centers, correctional facilities, and other non-profit organi-
zations. This work helps to prevent future financial problems.

Over the last decade, organizations have entered into the credit
counseling field who focus on the DMP and its potential revenue
generation rather than offering comprehensive counseling and edu-
cation services. The practices of these companies have adversely af-
fected the credit counseling field and tainted the non-profit sector.

I am appalled to know that consumers receive only a 15-minute
survey instead of comprehensive counseling and education that can
lead to lasting change. I am disappointed to hear that some organi-
zations put selected debt on a DMP, charge high set-up fees, guar-
anteeing income to the company and almost certain failure to the
consumer. I am saddened that many individuals who could manage
their own debt are lured into debt management plans with prom-
ises of lowered interest rates. I am frustrated that current laws tie
our hands when people come to us after they have been badly
served by another organization. I am angry that these same busi-
nesses enrich their executives and have for-profit affiliations that
taint the word non-profit, betraying the spirit and the standards
we honor.

Not surprisingly, creditors have responded to these practices by
reducing their contributions, limiting customer concessions, such as
lowered interest rates, actions that both hurt consumers and legiti-
mate non-profit agencies like FamilyMeans. For us, creditor con-
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tributions have decreased 30 percent in the last 4 years. Our in-
ability to replace this revenue has forced us to close four locations
and significantly reduce staff over the last 4 years.

Fortunately, others see the value in the work that we provide.
We successfully have raised charitable dollars from the United
Way, foundations, and many individuals to support our counseling
and our education. With the help of these charitable funders and
by voluntarily adhering to the standards of not only COA, the
NFCC and its consumer protection standards, FamilyMeans will
strive to maintain and restore the public’s trust and continue to
bring financial stability to families.

I am hopeful that Congress and the Executive Branch take ac-
tion to uphold the integrity of the credit counseling field in the face
of these questionable business practices by recent market entrants
so that FamilyMeans and other non-profits like ours can continue
to serve consumers experiencing financial difficulties in the com-
munities throughout the country.

Senator COLEMAN. Thank you very much, Mr. Kroening.

Mr. Viale, is it correct that the employees at Cambridge are
asked to pick out false names?

Mr. VIALE. If when they start there are other counselors with the
same first name that are presently working within the group itself,
we do ask them to pick out a different name for the purpose of
making it simpler for a client to call in and get to that counselor
from customer service.

Senator COLEMAN. Can’t they just call themselves, Mr. Viale?

Mr. VIALE. They could, but people like to be more formal and call
it by—more personal and go by their first name. This has recently
changed—that policy. It has changed several months ago, but that
was a policy we had in place and it was just to simplify the process
for the client calling in.

Senator COLEMAN. There was testimony that there is what one
would describe as a leader board for top sales for employees who
are supposedly providing credit counseling services. Is there, in
fact, what one would describe as a leader board in the Cambridge
operation?

Mr. VIALE. There are two separate boards. One board is daily
productivity, which is monitored by the people around them just so
we can help motivate the counselors within the floor, and then
there is the board that illustrates what the counselors achieved as
far as their goals and what they have done as far as helping con-
sumers.

Enrollment in debt management plan and also through edu-
cation.

Senator COLEMAN. There is a board for education?

Mr. VIALE. Yes.

Senator COLEMAN. Could you describe that board?

Mr. VIALE. The board—well, it is actually—it is not the big mon-
itor board but it is a board that goes up that shows how many con-
sumers the counselors are getting to our education website,
goodpayer.com, and having them opt in for financial newsletters.

Senator COLEMAN. So your education is not personal counseling.
If someone doesn’t enroll in a DMP, do you refer them to a website?
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Mr. VIALE. Correct, and if they enroll, we refer them to our own
website, correct.

Senator COLEMAN. If they enroll, aren’t they sent educational
videotapes and workbooks?

Mr. VIALE. That is correct.

Senator COLEMAN. If they don’t enroll, are they sent educational
videotapes and workbooks?

Mr. VIALE. No, they are not. The counselors work with each con-
sumer to try and deliver whatever education, the wants and needs
the best to our ability, and then we work with them to get them
to our education wellness site, which is goodpayer.com.

Senator COLEMAN. Are there bonuses that are paid to employees
for enrolling consumers in debt management plans?

Mr. VIALE. There are three separate incentives that we have for
our counselors. Our counselors are hourly employees and they have
incentives based on the number of qualified consumers they enroll
in the program, the retention rates of the qualified consumers they
enroll in the program, and the amount of people that they deliver
some value of education to.

Senator COLEMAN. Do you disagree with Mr. Kroening’s assess-
ment that there are many people for whom DMPs aren’t the appro-
priate path?

Mr. VIALE. One hundred percent correct. That is why only 12
percent of the people that enroll in our program, people that call
in actually enroll in our program. We have

Senator COLEMAN. But the bonuses you give are for DMPs?

Mr. ViALE. For qualified clients that do, indeed, need a DMP.
Our systems, the technology that we have in place and the compli-
ance measures we have in place only allow our counselors to enroll
consumers that need a DMP plan.

Senator COLEMAN. Do we have Exhibit 6?1 It is actually Mr.
Schuck’s client financial disclosure. On Exhibit 6, it appears that
his expenses exceed his gross income. Is that the kind of client that
needs a DMP?

Mr. VIALE. This person exceeds by $24?

Senator COLEMAN. Right, gross income, not take-home. Gross in-
come, expenses exceed gross income.

Mr. VIALE. This document is not familiar to me. I know it has
Cambridge Credit Counseling Corporation on it

Senator COLEMAN. Assume just for the purposes of this discus-
sion, assume that this is a document

Mr. VIALE. No, this would be someone that does not belong in our
DMP plan.

Senator COLEMAN. Mr. Kroening, would you disagree with that?

Mr. KROENING. I would agree, with it. A deficit, we would not put
a client onto a debt management plan.

Senator COLEMAN. That is Mr. Schuck’s counseling——

Mr. VIALE. From—correct.

Senator COLEMAN. The individual who is paying a fee of close to
$2,000 to enroll in a DMP.

Mr. VIALE. Right, and that is from our systems of 2001.

1See Exhibit No. 6 which appears in the Appendix on page 249.
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Senator COLEMAN. Exhibit 10 1—Mr. Viale, does this exhibit look
familiar to you?

Mr. VIALE. Yes, it does.

Senator COLEMAN. Is this a letter that you sent to consumers?

Mr. VIALE. Yes, we do.

Senator COLEMAN. And this is sent to consumers who have not
enrolled in a DMP?

Mr. VIALE. That is correct.

Senator COLEMAN. And I note it says, “Second letter. We have no
record of receiving a response from you. Please review this offer be-
fore it expires.”

Mr. VIALE. Correct.

Senator COLEMAN. Does it appear you are selling something
here? Is this an offer?

Mr. VIALE. Often to try and help people. We want them to call
in to be able to try and provide them with whether or not they
need a DMP or whatever type of education we can deliver to them.

Senator COLEMAN. And again when it comes to education, Mr.
Kroening talked about an hour-and-a-half session with his clients.
How long are your sessions?

Mr. VIALE. For in-house counseling, which his organization does,
it lasts anywhere from an hour to an hour and a half. Phone coun-
seling, which is a lot different than in-house, can last anywhere
from 15 minutes to an hour, depending upon the perplex situation
of the consumer.

Senator COLEMAN. But the decision to make a DMP often relates
to that initial phone counseling?

Mr. VIALE. Not even close, no. It is not until we have done a full
budget disclosure with the consumer, information has been put into
our systems, and the systems allow for that consumer to come on
our program. This is relatively new programming that we have, but
that is the system that is in place. It has been in place that way
for 2 years now.

Senator COLEMAN. Mr. Case, who founded AmeriDebt?

Mr. CASE. Who founded AmeriDebt?

Senator COLEMAN. Yes.

Mr. CASE. To my understanding, it was founded by three direc-
tors, Pamela Shuster, Ilze Vipulis, and Jane Conigliaro, I believe.

Senator COLEMAN. Is it Pukke, or how did you pronounce it?

Mr. CASE. Pamela Pukke.

Senator COLEMAN. Pukke. Is she related to Pamela Shuster?

Mr. CASE. It is the same person.

Senator COLEMAN. The same person?

Mr. CASE. Yes.

Senator COLEMAN. And Pamela Shuster is related to Andris
Pukke?

Mr. CASE. Correct.

Senator COLEMAN. So Andris Pukke, DebtWorks, does the back-
room services for AmeriDebt?

Mr. CASE. They have in the past. It is now The Ballenger Group
who does the——

1See Exhibit No. 10 which appears in the Appendix on page 254.
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Senator COLEMAN. The Ballenger Group. But in the past, under
AmeriDebt. AmeriDebt would sign the folks up, but everything
would be processed by——

Mr. CASE. AmeriDebt had processed clients in-house for approxi-
mately 2 years before the outsourcing arrangement was done with
DebtWorks, sir.

Senator COLEMAN. Was Pamela Pukke “Pamela Pukke” when she
started AmeriDebt, do you know?

Mr. CASE. I am sorry?

Senator COLEMAN. Was Pamela Pukke—you said Pamela Shu-
ster. That is why I was a little confused early on. When AmeriDebt
was formed and DebtWorks was in the position of processing
AmeriDebt’s work, was there a relationship between Ms. Pukke
and Mr. Pukke?

Mr. CaseE. Pamela Shuster had stepped down from the board
somewhere around August 1999 and the contract was signed with
DebtWorks in October 1999.

Senator COLEMAN. How long have you known Mr. Pukke? What
is your relationship with him?

Mr. CASE. Long-time family friend.

Senator COLEMAN. If I may turn to a copy of Exhibit 15, can you
identify Exhibit 15?1 Does that look familiar to you?

Mr. CASE. Yes.

Senator COLEMAN. And can you tell me what it is?

Mr. CASE. From my understanding, this is a company meeting
that the Executive Director Jeff Formulak had, and his notes.

Senator COLEMAN. And the notes talk about “We met our goal.
We achieved $2,837,033 in contributions. Our goal last month was
7,500 clients and $2,600,000 in contributions.” Does this look like
a sales meeting?

Mr. CaASE. It is kind of a—to get the morale up around the office,
to my understanding.

Senator COLEMAN. But what are you selling?

Mr. Casge. Well, it also states there, sir, that we did help 9,100
clients, approximately.

Senator COLEMAN. Helped enroll them in DMPs.

Mr. CASE. These are the individuals that were enrolled in DMPs,
that is correct, sir.

Senator COLEMAN. It talks about bonus structure. Is there a
bonus for education?

Mr. CASE. A bonus is for several things. Again, I did not deal di-
rectly with the clients. The managers really handle all the bonuses.

Senator COLEMAN. Mr. Viale, who do you report to at Cam-
bridge?

Mr. VIALE. I report to John Puccio.

Senator COLEMAN. John Puccio, he is the CEO?

Mr. ViALE. Correct.

Senator COLEMAN. Is there anyone else between you and Mr.
Puccio?

Mr. VIALE. No, there is not.

Senator COLEMAN. Do you know how much Mr. Puccio earns
each year from Cambridge Credit?

1See Exhibit No. 15 which appears in the Appendix on page 261.
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Mr. VIALE. Yes, I do.

Senator COLEMAN. Can you tell us what that is, what is his sal-
ary?

Mr. VIALE. Six-hundred-and-twenty-four thousand, I think, was
his salary last year.

Senator COLEMAN. And your salary in this non-profit is how
much?

Mr. VIALE. It is right around $400,000.

Senator COLEMAN. Ms. Craig, by the way, I do want to thank you
for the initiatives that American Financial has made.

My time is going to be up, but I did want to follow up. Mr.
Kroening and Ms. Craig, I want to thank you for the changes, and
I am running out of time here. Mr. Kroening, I appreciate what the
NFCC is doing and I think one of the great difficulties in this hear-
ing is that we are grouping folks together.

Clearly, there is a difference in non-profits, and that may be one
of the issues here. People buying something, it is a non-profit. It
may be that you need for-profit agencies and folks should get out
there and have that and they can make choices. But what you have
got here is non-profits that do certain things with the idea of not
making bonuses and not making money and not making $600,000
and $400,000 a year, and you have for-profits that are acting as
non-profits. I think that is problematic.

Senator Levin.

Senator LEVIN. Thank you, Mr. Chairman.

Mr. Viale, you are presumably telling people that you are selling
these management plans to how much their initial fee is. That is
the theory of it, is that correct, on the telephone?

Mr. VIALE. I didn’t understand the question. I am sorry.

Senator LEVIN. What is the initial fee?

hMr. VIALE. The first payment they make to our company is
the——

Senator LEVIN. Regardless of that amount?

Mr. VIALE. Regardless of that amount, correct. About 20 percent
of the consumers that join our program get a reduced initial fee
due to hardship.

Senator LEVIN. So regardless of the amount of their debt, wheth-
er it is a small amount or a large amount, their initial fee is 10
percent of that debt?

Mr. VIALE. No, it is not 10 percent. It is the monthly payment
that we develop, or our computer systems develop based on creditor
guidelines to handle the debt for them.

Senator LEVIN. What is the amount of the initial fee, set-up fee?

Mr. ViALE. Whatever their monthly payment is going to be to
satisfy the creditors and the program.

Senator LEVIN. I am sorry?

Mr. VIALE. Whatever their monthly payment needs to be to sat-
isfy the program. So, for instance

Senator LEVIN. So the first monthly payment is the fee.

Mr. VIALE. That is correct.

Senator LEVIN. It all goes to you.

Mr. VIALE. That is correct.

Senator LEVIN. And no matter what the size of that fee is, you
keep it?
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Mr. VIALE. Correct.

Senator LEVIN. Shouldn’t there be a relationship between the fee
you get to set up a management plan and the services that you
render?

Mr. VIALE. There should be a relationship to the savings and the
rebates available for the consumer. It is all relative to the size of
the debt the consumer has, an example being if somebody owes——

Senator LEVIN. Shouldn’t it relate to the services that you
render?

Mr. VIALE. No, it should relate to the savings the consumer can
receive, the rebates they are able to receive through the program,
and also, it should also relate to the fact that we have our fees re-
viewed and licensed in separate States, so they are deemed reason-
able.

Senator LEVIN. All right. Does that fee directly relate to what
they are going to get in the future?

Mr. VIALE. It directly relates to their savings in interest rate re-
ductions. It directly relates to the amount of rebates they can get
back.

Senator LEVIN. Not can get back, but do get back.

Mr. VIALE. That they can get back, qualified

Senator LEVIN. What if they don’t get back any rebate?

Mr. VIALE. They haven’t made their payments on time. Some of
that is not in our control. Our system is not immune to the con-
sumer following through with it.

Senator LEVIN. But you keep that first monthly fee regardless of
what comes subsequently in terms of benefits to that consumer, is
that correct?

Mr. VIALE. That is correct. The consumer understands that when
they come into the plan. It is disclosed very clearly to them.

Senator LEVIN. Apparently, some consumers don’t understand
that.

Mr. VIALE. We disclose it at two very critical points. I can’t see
any other way to disclose it. Plus, our counselors reinforce it.

Senator LEVIN. You have that in fairly small print, do you not?

Mr. VIALE. No. It is boxed out. It is right above where they have
to sign.

Senator LEVIN. Because apparently there were quite a few con-
sumers that don’t understand that their first fee was—just read
that to us again.

Mr. VIALE. It says, “Payment design fee, proposed monthly pay-
ment, one time only.” Below that, it is “Payment program service
fee, 10 percent of each payment made to Cambridge or $25, which-
ever is greater,” and then there is an example box. “This is not a
finance charge or an interest rate. This is not your proposed
monthly payment. This is only an example. Proposed monthly pay-
ment, $300, 10 percent, $30, dispersed to creditors, $270. This is
only an example.”

Senator LEVIN. I see. And where does it say that you are keeping
the entire fee?

Mr. VIALE. It says it right there, “Payment design fee, proposed
monthly payment, one time only.” Plus, it says it all through-
out—
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Senator LEVIN. You are talking very fast. Payment—this is a pro-
gram design fee?

Mr. VIALE. That is correct.

Senator LEVIN. Where does that say that you are keeping all the
money?

Mr. VIALE. It says it throughout the text and it says it here.

Senator LEVIN. No, I know the text, which no one can read. I am
talking about in the box you pointed to. Where does it say you are
keeping all the fee? Program design fee are not words which jump
out to the average reader as being, none of this goes to your credi-
tors.

Mr. VIALE. Well, we have it here. It is—I mean, we feel that is
clear enough. We feel this is way above what any other company
does as far as disclosure, plus the consumer receives this before
they join the program. I think we have to understand that once
they sign the service agreement, they are not obligated to our pro-
gram. They are not signing up. They receive this. It is very clear
exactly what we are charging them. The counselors go through this
line by line.

Senator LEVIN. Your counselors on the telephone go through your
customers line by line with that debt management plan summary
after it is received?

Mr. ViALE. Correct.

Senator LEVIN. So after that is received by your customers, they
call back and then they go through with Mr. Daniel, or whoever it
is, if they can find them, the——

Mr. VIALE. It is not

Senator LEVIN. It is not hard to find your folks?

Mr. VIALE. No, it is not hard to find us.

Senator LEVIN. All right. They go through it line by line, OK.
And your first payment fee there

Mr. VIALE. Line by line. Each——

Seiléator LEVIN. No, just point out the first payment fee, if you
would.

Mr. VIALE. “Payment design fee. This payment is not paid to
your creditors,” $374.

Senator LEVIN. All right.

Mr. VIALE. Total estimated monthly fees——

Senator LEVIN. So on that right there, not where they sign but
something which is sent to them which looks like this is where the
words, “This payment is not paid to your creditors—”

Mr. VIALE. That is relatively new, but yes, that is where it is.

Senator LEVIN. Relatively new? How new?

Mr. VIALE. Several weeks as far as just that—in parentheses.

Senator LEVIN. In parentheses? You didn’t even have the paren-
theses year after year where people signed their name. It obviously
wasn’t very clear because now, 3 weeks ago, you add that.

Mr. VIALE. The payment design fee has been there all along.

Senator LEVIN. I know it has been——

Mr. VIALE. It is very clear.

Senator LEVIN [continuing]. But that is not intelligible to people,
and so you finally, a few weeks before this hearing, add these
words, not where they sign, not where they sign yet. That is still
not added, is it? Where is it?
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Mr. VIALE. Is what?

Senator LEVIN. Go back to where they sign their name, where
you say everything is so clear, where there are no parentheses. See
those words, “Payment design fee”——

Mr. VIALE. Yes.

Senator LEVIN [continuing]. Right where they sign?

Mr. VIALE. Yes.

Senator LEVIN. That is not intelligible. That doesn’t tell people
none of that goes to their creditors. So a few weeks ago, you put
on this other exhibit, “None of this goes to your creditors.” Why
don’t you put that in that box where they are signing their name,
“None of this goes to your creditors”?

Mr. VIALE. These service agreements have been approved by sev-
eral different banking departments and the States we are licensed
in.
Senator LEVIN. That is fine.

Mr. VIALE. We are trying to do our best with full disclosure. The
counselors go through this

Senator LEVIN. Why don’t you put the parentheses in that box
where people sign their names?

Mr. VIALE. We can do that.

Senator LEVIN. Well, it is obviously clearer, isn’t it, to say none
of this goes to your creditors?

Mr. VIALE. Yes. That is why we have put it here.

Senator LEVIN. A few weeks ago.

Mr. VIALE. Correct, but the payment design fee and the coun-
selors through their presentations, if you want to pull this up—can
I pull up the presentations?

Senator LEVIN. No, I think——

Mr. VIALE [continuing]. Where we say——

Senator LEVIN. I think I would rather focus on my questions.

Mr. VIALE. OK, sir.

Senator LEVIN. Let me tell you, that is not disclosure. I am just
going to make a statement here. You have got your statement that
it is, but it is obviously not disclosure, payment design fee, unless
you tell people where they sign their name and over the telephone
that none of that is going to go to your creditors. You have now
done this on a form which goes out afterwards, and that may or
may not help. It is a little better than what you have been doing
all these years.

Let me just ask one more question before my time runs out. You
have got a relationship—let me be clear. The non-profit has a rela-
tionship with the for-profit, is that correct? The for-profit does the
processing services, the so-called back-room services for the not-for-
profit?

Mr. VIALE. Part of the family of companies is a for-profit com-
pany, correct, that does back-end support.

Senator LEVIN. And the people who control the non-profit also
control the for-profit, is that fair to say?

Mr. VIALE. That is fair to say.

Senator LEVIN. And those folks, then, are negotiating with them-
selves in terms of what those processing fees are, is that correct?

Mr. VIALE. No. Those contracts—I am not 100 percent familiar
with this, but those contracts are evaluated at fair market value.
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Senator LEVIN. But they seem to be very different from all of the
contracts which are worked out by the associations, for instance,
the National Foundation for Credit Counseling and the AICCCA.
They have very different fees than you do. So when you say fair
market value, there is no place you look in a manual to find fair
market value, is there?

Mr. VIALE. The back-end support systems we have are not within
the industry anywhere. We have looked closely with other compa-
nies to gauge what fair market value would be.

Senator LEVIN. But in terms of setting that fee, it is set by the
people who control the non-profit with the people who own the for-
profit, is that correct?

Mr. VIALE. I didn’t understand the question, sir.

Senator LEVIN. Who negotiates that fee? Isn’t it the non-profit
with the profit-making company?

Mr. VIALE. Oh, I don’t know.

Senator LEVIN. How is the fee set? Who sets it?

Mr. VIALE. I don’t know. That is not my line of expertise. My re-
sponsibilities are day-to-day operations of our family of companies.

Senator LEVIN. Does anyone outside of the two families of the
companies set it up or is it set up within the family of companies
as to what that fee is?

Mr. VIALE. Well, this is reviewed by two separate accounting
firms

Senator LEVIN. No, I know about that, but who sets the fee? Is
it set up within the family of companies?

Mr. VIALE. I am not sure. I think it is reviewed and it is pro-
posed, but I am not sure how it gets approved.

Senator LEVIN. Would it surprise you to know that it is $25 or
$30 that compares to $1 to $2 for each of these plans per month
by other non-profit companies, that it is 20 times higher than other
non-profits?

Mr. VIALE. It is surprising, because there are other bids I have
seen for $13, $15, and $18.

Senator LEVIN. Do you put this out for bids?

Mr. VIALE. That, I don’t know.

Senator LEVIN. If it were—I thought you said a minute ago——

Mr. VIALE. I said I have seen bids from other organizations.

Senator LEVIN. No, I know that, but before that, didn’t you say
that this fee was negotiated between the profit

Mr. VIALE. No.

Senator LEVIN [continuing]. And the non-profit?

Mr. VIALE. No, I did not say—I don’t have the answer to that.

Senator LEVIN. You just don’t know where these fees are set, or
how these fees are set?

Mr. VIALE. No.

Senator LEVIN. The larger the fee, the more money would go to
the profit-making corporation, is that fair to say?

Mr. VIALE. It seems fair to say.

Senator LEVIN. Yes. And so the larger the fee, the more money
would get into a company which then is not regulated in terms of
profit by the IRS, is that correct?

Mr. VIALE. I don’t know. I am not an accountant. I don’t know
those answers.
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Senator COLEMAN. Thank you, Senator Levin. Senator Pryor.

Senator PRYOR. Thank you, Mr. Chairman.

First, let me say to Mr. Case that I feel like your answer a few
moments ago when you talked about Pamela Shuster was not
forthcoming. I feel like you were deliberately misleading the Sub-
committee by not giving her married name, and I want to thank
the Chairman for drawing that out because I wouldn’t have picked
up on that.

Mr. CASi. I am sorry. I didn’t mean to do that. I did not mean
to do that. We refer to her, because back in the time when she was
affiliated with the company, she was Pamela Shuster.

Senator PRYOR. Well, I just want to thank the Chairman for con-
necting the dots on that because I think that is a significant

Mr. CASE. I apologize.

Senator PRYOR [continuing]. Fact that you left out.

If I may, is your name pronounced “Vile”? “Vi-al”?

Mr. VIALE. “Vi-al-ee.”

Senator PRYOR. “Vi-al-ee.”

Mr. VIALE. Yes.

Senator PRYOR. Mr. Viale, let me focus with you just for a few
moments. You mentioned in your opening statement that you felt
like some of the early witnesses had unfairly painted your company
as a money-making machine for the two founders. And again, I am
sorry, I am not sure of the pronunciation, but “Pu-chee”?

Mr. VIALE. “Pu-chee-oh.”

Senator PRYOR. “Pu-chee-oh.” As I understand your testimony, he
made $624,000 in one year. His wife made $624,000 in one year.

Mr. VIALE. His brother.

Senator PRYOR. His brother. And in addition, he made an addi-
tional $600,000 from related organizations. Is that——

Mr. VIALE. That, I don’t know.

Senator PRYOR. In 2002, did he sell the company?

Mr. VIALE. No. There was no sale of the company in 2002. There
was a sale of a company in 1996 or 1997 to the non-profit when
we moved to Massachusetts.

Senator PRYOR. OK. And then, as I understand it, your salary is
$400,000 or more?

Mr. VIALE. Right around there, correct.

Senator PRYOR. And do you have any incentives or any bonuses
on top of that $400,000?

Mr. VIALE. No.

Senator PRYOR. Now, if I can, I would like to ask Mr. Kroening
dovs;_n?here on this end of the table, what is your salary at your non-
profit?

Mr. KROENING. My annual salary is $60,000.

Senator PRYOR. Thank you. Mr. Viale, I believe you said that you
have about 40,000 customers or clients that call in every month, is
that the figure you said?

Mr. VIALE. New callers that call in each month, correct.

Senator PRYOR. But you only sign up, what, about 12 percent of
those?

Mr. VIALE. That is correct.

Senator PRYOR. As I understood your testimony, that is what you
said. So that is about 4,800 a month. Is my math right?
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Mr. VIALE. Something right there, yes.

Senator PRYOR. What is your average fee that you charge your
clients?

Mr. VIALE. Three-hundred-and-eighty dollars is right around the
average initial fee of a consumer that joins a program.

Senator PRYOR. OK. Now, you said $385?

Mr. VIALE. It is right around $380. It fluctuates, but around $380

Senator PRYOR. And you said something there that I think is im-
portant, and that is your $385 for the initial fee.

Mr. VIALE. Yes.

Senator PRYOR. What is the total fees that they are charged dur-
ing their relationship with you?

Mr. VIALE. It would be $38 per month from the second month
thereafter, and the plan can range anywhere from 4 to 5 years, or
4 to 52 years.

Senator PRYOR. OK. Now, how are these fees calculated?

Mr. VIALE. It is based on the service agreement. It is 10 percent
of their monthly payment, and whatever their payment needs to be
on the program is the initial fee. That is the first payment that is
our fee.

Senator PRYOR. OK. And these are averages. They are not the
same for everybody. They all fluctuate depending on what the cus-
tomer’s needs are.

Mr. VIALE. The payment size—well, it fluctuates for each con-
sumer, yes, correct.

Senator PRYOR. OK. What percentage of your clients stay with
the program through the duration?

Mr. VIALE. We have a little over a 30 percent completion rate.

Senator PRYOR. OK. And is there any penalty for dropping out?

Mr. VIALE. No penalty.

Senator PRYOR. Now, of the clients that you have, how many—
what percentage, I think that is the best way to handle this, what
percentage actually enroll in a debt management plan of the clients
you have that have signed up with you? Do all of them enroll in
debt management?

Mr. VIALE. No. Twelve percent of the people that call us enroll
in the debt management plan.

Senator PRYOR. I understand that. We have already covered that.

Mr. VIALE. Right.

Senator PRYOR. But I am asking, of those 12 percent, how many
sign up in the debt management, all of them?

Mr. VIALE. That is correct. The other 88 percent is counseled to
our best ability with whatever education they need.

Senator PRYOR. OK. So you are going to try to tell the Sub-
committee today that those 88 percent do receive some services
from you?

Mr. VIALE. We try as hard as we can to deliver services to those
consumers.

Senator PRYOR. But everybody that “signs up,” they are moved
into a debt management plan?

Mr. VIALE. That is correct.

Senator PRYOR. Now, Mr. Kroening, let me ask you, based on
your experience, you have heard a lot about debt management
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plans today. Do they work for everybody or how is this consistent—
is this consistent with your experience and what you do?

Mr. KROENING. With our experience, again, we will only put folks
on plans when it is necessary and needed by the family. Again, in
our case, we don’t talk about how many people contact us. We talk
about the folks that we actually counsel. In this case, approxi-
mately 30 percent of the folks that we counsel will go onto a debt
management plan.

Senator PRYOR. And your counseling is an hour and a half,
whereas I believe the testimony is their’s may be about 15 minutes
on that initial phone call?

Mr. KROENING. Yes. Our counseling will be an hour and a half,
sometimes as much as 2 hours.

Senator PRYOR. Mr. Chairman, I have one last question. I know
I am almost out of time, but again, it is for Mr. Viale, and that is
you are operating under the label non-profit. Why did you choose
to operate under a non-profit label?

Mr. VIALE. Well, I don’t have a specific answer for that, but I
know the industry forces us to be a non-profit.

Senator PRYOR. I don’t think that is true. I think you can

Mr. VIALE. Well, the creditors only endorse, for the most part, a
non-profit status to grant benefits to the consumer.

Senator PRYOR. So it is to your benefit to work with creditors to
be a non-profit, but also, wouldn’t you agree with me that it is to
your benefit to work with your clients to call yourself a non-profit
because it gives them an assurance that there is a credibility with
your company, would you agree with that?

Mr. VIALE. No, I wouldn’t agree with that. If we were for-profit
or non-profit, we would put the same energy into working with
each consumer we are talking to.

Senator PRYOR. I am not talking about the energy you put in. I
am talking about how consumers feel toward a for-profit company
versus a non-profit organization. Would you agree with me that
they feel better about going to a debt counselor or a debt agency
that is a non-profit, or would you not agree with that?

Mr. VIALE. I don’t know. I don’t know that to be true either way.

Senator PRYOR. That is all I have, Mr. Chairman. Thank you.

Senator COLEMAN. Thank you, Senator Pryor. Senator Dayton.

Senator DAYTON. Thank you, Mr. Chairman.

So the purpose of your enterprise is ostensibly to provide the cli-
ent with a reduction in his or her payments based on your negotia-
tion with the creditors? How is that reduction documented? How
does the client know that he or she is getting value from what you
are charging?

Mr. VIALE. We fax them our service agreement. They sign the
service agreement, so they understand the terms of the service
agreement. We provide them with a budget analysis. We go over
their bills in detail. Then we provide them with a debt manage-
ment plan summary, which is here, and it goes over exactly each
creditor we are handling, how much has to go to each creditor, how
long it will take, what it would cost them on their own based on
18 percent interest, and what it would cost through us and their
savings, as well as the fees and the rebates they can receive.
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Senator DAYTON. Is that 18 percent what is actually being
charged at that time?

Mr. VIALE. It is an underestimate. Most consumers we are talk-
ing to are being charged more than 18 percent interest.

Senator DAYTON. But you are representing this as their savings.
Is this based on actual interest rates or are you making assump-
tions here?

Mr. VIALE. Well, they are not assumptions. They are not based
on the actual information the consumer has. We don’t have that
available to us.

Senator DAYTON. Well, you are asking the consumer to provide
you with information. Why wouldn’t you obtain that information?

Mr. VIALE. We are not able——

Senator DAYTON. How do you assess whether the client is going
to receive a benefit if you don’t know what the client is presently
paying?

Mr. VIALE. We don’t know exactly what their interest rates are
with each account. That is impossible for us to know.

Senator DAYTON. You are setting up a management fee, which in
the case of Mr. Schuck was $2,000. Wouldn’t that be an appro-
priate part of the service, then, to make an actual determination
rather than just plugging in some generic assumptions?

Mr. VIALE. There is no generic assumptions. We know what
the——

Senator DAYTON. What are the interest rates based on?

Mr. VIALE. The interest rates are based on creditor guidelines.
We know what they will do upon acceptance of the proposals prior
to our client joining our program. So there is no guesswork in-
volved in the plan that we are setting up for them.

Senator DAYTON. Why aren’t you representing to them in the
plan the actual cost of their present situation and then showing
them what reductions you are able to gain for them?

Mr. VIALE. Because it is creditor-specific. There are sliding scales
for each creditor. It is impossible for us to determine exact figures
for the consumer.

Senator DAYTON. But don’t you have the exact figures based on
that client’s present situation?

Mr. VIALE. It is impossible.

Senator DAYTON. What is impossible?

Mr. VIALE. Well, I will give you an example.

Senator DAYTON. If I come to you and I have six credit cards and
I am overdue on whatever they are, I have six interest rates that
are being charged on my six accounts—what is complicated about
that?

Mr. VIiALE. Well, we don’t know what certain creditors like Dis-
cover, MBNA, or other creditors are going to do with the interest
rate concessions.

Senator DAYTON. You are negotiating with each creditor a reduc-
tion part of this management fee that you are collecting up front?

Mr. VIALE. No. There is not a negotiation process. They are going
to evaluate the proposal we send in based on criteria of the client,
their client. Then they are going to, in turn, set an interest rate
for that particular account.
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Senator DAYTON. These savings, then, are just based on a set of
fictitious assumptions? They are not based on actual negotiations?

Mr. VIALE. We don’t negotiate with the creditors.

Senator DAYTON. They are not based on an actual fact of what
is going to be accomplished on their behalf?

Mr. VIALE. We have general terms for each creditor. Some
vary——

Senator DAYTON. I am not talking about general terms. You are
charging $2,000 for a computer printout and representing that as
actual savings. If I am taking the time, which I would hope I
would, to be reading this and trying to make an assessment, I am
relying on your assertions that this is what I am going to save so
I can understand whether I am getting an appropriate benefit or
not, and you are saying that they are not based on actual facts,
they are based on your assumptions or some generic numbers that
you plug into a computer program.

Mr. VIALE. It is not

Senator DAYTON. Why is that worth $2,000 to me?

Mr. VIALE. Because that is what the amount of the—that par-
ticular client, that is what you owe them. That is what it is going
to take to pay back the debt through us.

Senator DAYTON. No, that is what you are charging. You are
charging me an up-front management fee, which in Mr. Schuck’s
case is $2,000. I am just using that as an approximation. I don’t
know if that is high or low for your average customer

Mr. VIALE. It is very high.

Senator DAYTON. High, OK. So whatever it is, $1,500—what is
the average management fee?

Mr. VIALE. Three-hundred-and-eighty dollars. Three percent of
our clients have payments over $1,000.

; Senator DAYTON. I am talking about the first month, the up-
ront.

Mr. VIALE. Three-hundred-and-eighty dollars is the average.

Senator DAYTON. Does that include the 10 percent?

Mr. VIALE. Correct.

Senator DAYTON. All right. So for that, what am I getting? I am
getting this computer printout?

Mr. VIALE. You are getting our systems of generating to our best
ability what the estimated savings will be for each client that
comes in to us.

Senator DAYTON. What is that document being represented as?
What is the title of that, not the one in front of you now but the
one that you send out there?

Mr. VIALE. It is called the Debt Management Plan Summary, A
Pro Forma Statement.

Senator DAYTON. OK. Would I have any reason not to believe
that is reflective of my situation and that you made that deter-
mination? I mean, what other kind of service are you providing ex-
cept for an effort to reduce my overall payments?

Mr. VIALE. This is only part of what we do. I mean, this is
only

Senator DAYTON. What else do you do?

Mr. VIALE [continuing]. Ten to 20 percent of what we do. The
rest is all education.
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Senator DAYTON. On a website?

Mr. VIALE. No, not on the website. The counselors interact with
the consumers and do our best to deliver whatever education they
want and they need. What the Subcommittee doesn’t under-
stand

Senator DAYTON. How can your counselors provide information if
they don’t have the facts? How can they counsel without the facts?

Mr. ViALE. We do have

Senator DAYTON. Let me just ask one other question, Mr. Chair-
man. I am sorry. This fair, what do you call it, the fair share plan
for the rebate

Mr. VIALE. Good payer program.

Senator DAYTON [continuing]. The bonus you are paying——

Mr. VIALE. Yes.

Senator DAYTON. Based on the figures you have provided to your
almost 76,000 clients, the $14 million, that averages out to $185
per client.

Mr. VIALE. A hundred-and-eighty-two dollars, correct.

Senator DAYTON. So that is less than—and you say the average
up-front payment is $385?

Mr. VIALE. That is correct.

Senator DAYTON. You are giving them back a fraction of what
they are paying you, but more importantly, I guess my question is,
if twice that is the total value of the savings that you are getting
from the creditors, again, what value are you providing to this cli-
ent for all that you are charging?

Mr. VIALE. Some of those 10,000, and you have a payment of
$300, we will use $300 as our example, they are going to save
roughly between maybe $100 to $150 in interest charges every
month by being on our program.

Senator DAYTON. How do you know that? You don’t have that in-
formation.

Mr. VIALE. We have——

Senator DAYTON. You just said it is impossible to get that infor-
mation.

Mr. VIALE. It is impossible to get accurate information. The infor-
mation we are providing is very close to accurate.

Senator DAYTON. How is it impossible to get accurate informa-
tion on what is actually occurring out there among your clients?

Mr. VIALE. You should talk to the banks about that.

Senator DAYTON. Well, no, I don’t talk to the banks. It is what
you

Mr. VIALE. It is not——

Senator DAYTON. What do you

Mr. VIALE. The creditor——

Senator DAYTON. I get a monthly statement. I get information on
what the current interest rate is. But at the end of all my good be-
havior, I am getting $185 back as a bonus. The other $185 you are
saving, that is the total value of the savings, $370, that on average
you have achieved through interest reductions from the creditors.

Mr. VIALE. That is not true.

Senator DAYTON. I am just using the numbers you provided.

Mr. VIALE. That is not true. I mean——
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Senator DAYTON. What is true, then? What are you getting for
these costs?

Mr. VIALE. Extreme value we are delivering to people who need
a debt management program.

Senator DAYTON. No. Quantify it. What are you getting for them?

Mr. VIALE. We are getting reduced interest rates so they can get
out of debt in a reasonable time frame.

Senator DAYTON. So they are getting $370 worth of reduced in-
terest rates?

Mr. VIALE. On a monthly basis, they are getting

Senator DAYTON. No, not monthly, that is the total. The total re-
bate is $185.

Mr. VIALE. No, no——

Senator DAYTON. It is half of the interest that you have saved.
So the total value of the interest you have saved—well, don’t shake
your head. Then tell me what the facts are.

Mr. VIALE. This is rebates. This is fair share money the creditor
sends to an organization.

Senator DAYTON. And they get half of it and you get half.

Mr. ViALE. Right. That is not interest rate reductions. That is not
savings on the plan. This is just fair share, that we give half back
to our consumers. No one does that. Interest rate concessions, we
all get. We all save the client the same type of money from a
monthly basis from each creditor. It is all standard. There is no dif-
ference in what we do.

Senator DAYTON. But again, what are you saving them?

R Mr. VIALE. Tens of thousands of dollars. Someone who owes
10,000——

Senator DAYTON. How do I know that if I am a customer? How
do I know what you are saving me?

Mr. VIALE. It is our expertise, and everything we have in our sys-
tem is all computerized based on creditor guidelines. There is no
guesswork in what we do to a degree. We can’t provide an exact
detailed report, and nobody can.

Senator DAYTON. Thank you, Mr. Chairman

Senator COLEMAN. Thank you, Senator Dayton.

Senator DAYTON [continuing]. For your indulgence.

Senator COLEMAN. I want to just follow up on a couple things.
Fair share, you talked about fair share. The number one creditor
for Cambridge is Citibank, is that correct?

Mr. VIALE. I am not exactly sure. It is one of the top ones.

Senator COLEMAN. The top ones. Do you know if Citibank does
anything with fair share, provides any fair share rebate?

Mr. VIALE. Provides any fair share—I don’t understand.

Senator COLEMAN. Isn’t it true that many of your top creditors
no longer participate in fair share or else only rebate a very small
percentage?

Mr. VIALE. We are down——

Senator COLEMAN. Are you aware of that?

Mr. VIALE. I am aware of it. We are down to a little bit less than
5 percent fair share.

Senator COLEMAN. Your top creditor, Citibank, do you know if
they provide any fair share?

Mr. VIALE. Yes, they do, to us.
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Senator COLEMAN. And what percentage.

Mr. VIALE. Yes. Well, 9 percent is the fair share. I think it is
nine. It is eight——

Senator COLEMAN. Citibank is giving you back 9 percent?

Mr. VIALE. It is 8 or 9 percent based on—they are still coming
out with their new policy of their grants and that hasn’t been re-
leased to the community yet.

Senator COLEMAN. Bank One, one of your top three, what is their
fair share?

Mr. VIALE. That might be zero right now.

Senator COLEMAN. It might be zero. And MBNA, your number
two credit group, what is their fair share?

Mr. VIALE. They are at zero right now.

Senator COLEMAN. OK. So your top creditors, and I want to turn
to you, Mr. Kroening, because you are impacted by this, aren’t you?

Mr. KROENING. Yes.

Senator COLEMAN. Is it fair to say that the top creditors today
are not participating in fair share or have substantially cut their
fair share because of the fact that so much of this revenue is being
generated now through either for-profits that are making a lot of
profits or for-profits that are benefitting from what the non-profits
are doing?

Mr. KROENING. Yes, Mr. Chairman. My belief is that we have
seen a major decrease in the creditor support for our type of coun-
seling and debt management work that we do, related specifically
to the number of new entrants and the number of folks that they
are putting on plans. And specifically, I believe it is related to the
fact that many people are being put into debt management plans
that simply do not need it and creditors have seen their line item
expense go out the roof with this. What they do is cut across the
board. So this has drastically affected us. Our organization has a
budget of just around $1 million. Over the last 4 years, these cuts
have meant about $250,000 in less revenue for us.

Senator COLEMAN. The last area of inquiry, I want to clear up
this thing about education so we are very clear. There is an initial
call to a customer. Mr. Schuck is a customer. That call lasts ap-
proximately how long, Mr. Viale?

Mr. VIALE. It can last anywhere from 5 to 15, 20 minutes, the
first call.

Senator COLEMAN. Let me back up. Is there any face-to-face edu-
cation you have with any of your consumers?

Mr. VIALE. One hundred percent. If they live in the area, they
come in for face-to-face counseling.

Senator COLEMAN. What percentage of your customers come in
for face-to-face counseling?

Mr. VIALE. People that live in the area, almost 100 percent of
them.

Senator COLEMAN. What percent of the total

Mr. VIALE. We are national. We don’t have a facility in every
State and every county.

Senator COLEMAN. So what percent of your total customers get
face-to-face counseling?
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Mr. VIALE. Approximately 10 to 20 a day get face-to-face coun-
seling, so I don’t know what that would relate to. I have never done
the numbers up.

Senator COLEMAN. The education—so I am making it very clear,
if you don’t enroll in a debt management plan, you get referred to
a website, is that correct?

Mr. VIALE. That is correct.

Senator COLEMAN. And if you do enroll in a debt management
plan, you get a workbook and a videotape, is that correct?

Mr. VIALE. You get a two-and-a-half-hour video series and a
workbook plus the website plus newsletters and the education cen-
ter along with the counselor.

Senator COLEMAN. If there is just a little follow-up, because we
do have two more panels. Senator Levin?

Senator LEVIN. Mr. Viale, going back to the rebate issue, you
said that your customers get the average of $185 rebate, so about
half that average initial fee is rebated to all of those customers you
have got that get the plan and sign up, is that what you are say-
ing?

Mr. VIALE. A hundred-and-eighty-two dollars, correct.

Senator LEVIN. That is the average?

Mr. VIALE. That is the average amongst the whole group.

Senator LEVIN. All of the group?

Mr. ViALE. Correct.

Senator LEVIN. So that half of your total money that you got in
initial fees last year, for instance, was rebated?

Mr. VIALE. That would be untrue because they have to be on the
program for 6 months, so—but if you were to look at it over the
time, yes, that would be true.

Senator LEVIN. Only people who were on the program for 6
months get rebates?

Mr. VIALE. Correct.

Senator LEVIN. What percentage of the 12 percent of the people
that you sign up are on your program for 6 months?

Mr. VIALE. The average length of time for a consumer on our pro-
gram is 23 months. That stat I have.

Senator LEVIN. So you don’t have that figure, what percentage of
people drop out before 6 months and therefore don’t get a rebate
at all?

Mr. VIALE. No. I do have that around 20 percent actually get
more than their initial fee back in rebates.

Senator LEVIN. But you don’t have the percentage that get noth-
ing because they dropped out after:

Mr. VIALE. I don’t have that percentage here, no.

Senator LEVIN. Mr. Case, very quickly, what percentage of your
customers make no contribution up front at all?

Mr. CasE. I don’t have a percentage, sir, but 5,000-plus are on
our program right now with no contributions whatsoever.

Senator LEVIN. Up front?

Mr. CASE. Anything, in all—

Senator LEVIN. And how many are in your program?

Mr. CASE. We have approximately 72,000 people in the program
right now.
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Senator LEVIN. Are the people who sign up these customers dis-
couraging folks from making voluntary contributions?

Mr. CASE. I am sorry?

Senator LEVIN. Are they—excuse me. I misspoke. Are the people
who engage in these first phone calls trying to sign up people, do
the); discourage folks from saying that they can’t make a contribu-
tion?

Mr. CASE. Mr. Levin, as far as if people can’t make the contribu-
tion, we don’t jam it down their throat. I mean, we understand cer-
tain people are in certain hardship situations and——

Senator LEVIN. Exhibit 141 has the following item. The script
tells your employees what to say in response to the customer who
says, “I can’t afford a contribution right now, but maybe I can af-
ford to contribute later,” and here is what your script advises the
employee to say. “If you can afford to make a monthly payment,
you can afford to make a contribution. That contribution is not
going into our pocket. It is going to cover the costs of setting you
up on the program. Would you rather have that payment go to us
to help people like you get out of debt or would you like it to go
into the creditors’ pocket as an extra interest? Would you rather
support a non-profit company or help a bank get richer?” Is that
your script?

Mr. CASE. I didn’t personally write the script, sir.

Senator LEVIN. Is that your company’s script?

Mr. CASE. That is in the company handbook, yes.

Senator LEVIN. Is that as disgusting as it sounds? Does that not
disgust you? If you don’t call that pressure on somebody to make
a contribution, how would you label that?

Mr. CASE. I would call it pressure.

Senator LEVIN. You would call it pressure. That is how voluntary
your contributions are.

One last question. Mr. Kroening, we have heard that the average
initial fee that is charged by Cambridge is $380. What is your aver-
age initial fee?

Mr. KROENING. Twenty dollars.

Senator LEVIN. Thank you. Senator Dayton.

Senator DAYTON. Thank you, Mr. Chairman.

I will be brief because we have a roll call vote starting, but Mr.
Kroening, I want to thank you for being here and presenting a
comparative perspective. You have given new meaning to the
phrase, “swimming with the sharks.” These are your compatriots.
Ms. Craig, I am glad that this investigation has prompted a review
of some of your practices. I hope they are conforming to Mr.
Kroening’s.

Ms. Craig, since I didn’t have a chance to ask—I am sorry, Mr.
Case—Dbefore, Ms. Troy stated that she was not able to talk with
a counselor when she wanted some counseling information and was
referred instead to “customer service,” Who 1is customer service in
your business?

Mr. CASE. Sir, the customer service would either be The
Ballenger Group or DebtWorks, depending on when she was on the
program. I believe she was in 1999, so it would be DebtWorks.

1See Exhibit No. 14 which appears in the Appendix on page 260.
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Senator DAYTON. And DebtWorks is another subsidiary of The
Ballenger Group?

Mr. CASE. DebtWorks was bought by The Ballenger Group, sir.

Senator DAYTON. OK. But she says she got a different person
each time, that she didn’t have anybody who was familiar with her
case. So there is not a counselor? Mr. Allen is representing himself
as a counselor, but he doesn’t do any counseling.

Mr. CASE. He does do counseling, sir. My understanding of the
customer service area is each client who comes onto the program,
their customer number is their Social Security number. That en-
ables them to be allowed to talk to any customer service represent-
ative simply by giving them their Social Security number to pull
it up—

Senator DAYTON. Are those people trained as counselors, what-
ever that term means in your industry?

Mr. CASE. The customer service?

Senator DAYTON. Yes.

Mr. CASE. They are trained in customer service, sir.

Senator DAYTON. Who provides this “counseling”?

Mr. CASE. The counselors provide the up-front education.

Senator DAYTON. In the 15 minutes that you are allotting for
that purpose?

Mr. CASE. My understanding is there are several calls. There is
not one call and you are signing up. I mean, there is a lot of

Senator DAYTON. What is the counseling? What is the content of
the counseling?

Mr. CASE. Right up front, there is a budget analysis done right
away, because different people are in different situations.

Senator DAYTON. Your budget analysis with people who are call-
ing you, referring to your advertising, under the kind of cir-
cumstances they are in, does that budget analysis show that they
are able to make voluntary “contributions”? I mean, if they could
make voluntary contributions, why would they be needing your
service?

Mr. CASE. Sir, there is a negotiation period which takes normally
between 30 and 45 days with the creditors to make sure all these
proposals are——

Senator DAYTON. You are charging $5 per account per month.

Mr. CASE. Per month, right, for maintenance fees.

Senator DAYTON. Five dollars per account per month?

Mr. CASE. It is actually $7, sir.

Senator DAYTON. Seven dollars per account per month.

Mr. CasE. Correct.

Senator DAYTON. That presumably is the cost, probably more
than the cost, of actual time you are spending negotiating with
tlllle(z)se creditors. Why is there a voluntary contribution necessary at
all?

Mr. CASE. Because we are charged monthly fees by the back-of-
fice company which helps us defer those costs.

Senator DAYTON. Who is a for-profit that owns these other oper-
ations, right?

Mr. CASE. It is two different companies, sir.

Senator DAYTON. Well, it is different companies but the same
principals?
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Mr. CASE. No.

Senator DAYTON. Some of the same?

Mr. CASE. No.

Senator DAYTON. No relationship at all between The Ballenger
Group and AmeriDebt?

Mr. CASE. No.

%enator DAYTON. None at all between The Ballenger Group
and——

Mr. CASE. Not at all.

Senator DAYTON. OK. Just one last question. You talk about the
value that you have achieved for your customers. How do you
quantify all these tangible benefits, I think you called them?

Mr. VIALE. Is this question to me?

Senator DAYTON. No, Mr. Case.

Mr. CASE. Oh, I am sorry, sir. What was the question?

Senator DAYTON. For years, AmeriDebt helped consumers save
millions by providing these various services. How do you determine
what those savings are? What are the benefits the clients receive?

Mr. CASE. We had an analysis done which we refer to, the Paint-
er Analysis. It was a report done for our litigation in the State of
Illinoisi’1 and these are the numbers that the Painter Analysis came
up with.

Senator DAYTON. So when you say they have received approxi-
mately $13,300 in tangible benefits——

Mr. CASE. That is correct.

Senator DAYTON [continuing]. What are tangible benefits?

Mr. CAsE. If, in fact, they stayed, making minimum payments on
their unsecured debt throughout—until the payment was paid off
or go onto this debt management program and reap the benefits of
re-aging the accounts, getting the interest dropped down, and get-
ting the debt paid off in a 3- to 5-year time period, sir.

Senator DAYTON. But what constitutes the tangible benefit?

Mr. CASE. If, in fact, the interest rates were not lowered and they
paid the minimum payments, it would take them, I forget the num-
ber, it is approximately, I believe, 20 years or so pay off this debt.

Senator COLEMAN. Senator Dayton.

Senator DAYTON. Is $13,300 in tangible benefits the sum of the
money that they paid off? What are you calling a tangible benefit?

Mr. CASE. It is a tangible benefit because they are not paying the
interest rates they were once paying, sir.

Senator DAYTON. So the interest rate differential, the value of
that is $13,300 for an average client?

Mr. CASE. That is my understanding.

Senator DAYTON. You run the business, don’t you? Wouldn’t you
know?

Mr. CASE. That is my understanding.

Senator DAYTON. Thank you, Mr. Chairman.

Senator COLEMAN. Thank you. Just to clarify one thing and we
will dismiss this panel. The Ballenger Group bought DebtWorks.
That chart, though, DebtWorks was originally—Ballenger is now
DebtWorks, is that correct?

Mr. CASE. That is correct, sir.

Senator COLEMAN. So when you answered Senator Dayton, you
said that there is no relationship between The Ballenger Group
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and AmeriDebt, you are technically correct, but DebtWorks, which
was the predecessor to The Ballenger Group, was started by Mr.
Pukke, who was the husband of Pamela Pukke, is that correct?

Mr. CASE. That is correct, sir. They did not serve on the boards
at the same time, though.

Senator COLEMAN. But you said there was no relationship. I just
want to be very clear that there was very clearly a relationship
when DebtWorks started this relationship with Debticated Scape,
a relationship with DebtServe, a relationship with Dedicated Con-
sumer Counseling, a relationship with CrediCure, a relationship
with the Credit Network, a relationship with Fair Stream. All the
folks who started those and were involved in those at one time
were associated with AmeriDebt, is that correct?

Mr. CaSE. I don’t think that is correct, sir.

Senator COLEMAN. Senator Dayton.

Senator DAYTON. Thank you, Mr. Chairman. If his answer to me
was as clarifying as his answer to the average customer, I can see
why there is so much trouble. Thank you, Mr. Chairman.

Senator COLEMAN. This panel will be excused. I want to thank
you for your participation.

We do have a vote. I have 6 minutes, and what I am going to
do is I am going to call the third panel. If Senator Levin gets back,
I will turn the gavel to him. Again, I want to thank everybody for
appearing, Ms. Craig, Mr. Kroening, Mr. Viale, and Mr. Case.

I will warn the panel that we are in the midst of a vote and if
my colleague, Senator Levin, gets back within the next 2 minutes,
we will continue. Otherwise, I will simply adjourn, take a 10-
minute break, and then reconvene.

But in the interest of time, I would like to welcome our third
panel to today’s hearing. This panel is comprised of the representa-
tives of the for-profit companies that have contracts with some of
the credit counseling agencies from panel two. I would welcome
Andris Pukke, the President of DebtWorks; Michael Malesardi, the
Chief Financial Officer of The Ballenger Group; and finally,
Bernaldo Dancel, the Chief Executive Officer for Amerix Corpora-
tion. I do appreciate all of you being here and look forward to your
testimony.

John Puccio, the Chief Executive Officer of Brighton Debt Man-
agement Services, was invited to testify at today’s hearing. Yester-
day afternoon, we learned that Mr. Puccio declined to testify be-
cause of health concerns. I understand that he is in the hospital.
We certainly wish him a speedy recovery.

In order to provide the Cambridge-Brighton entities with an op-
portunity to testify before this Subcommittee today, we extended
an invitation to Mr. Puccio’s brother, Richard Puccio. Richard
Puccio, like his brother, is a part-owner of entities in the Cam-
bridge-Brighton enterprise and is involved in their activities. Rich-
ard Puccio declined to testify, as well.

Senator COLEMAN. Mr. Pukke, Mr. Malesardi, and Mr. Dancel,
we are anxious to hear your testimony today. You each have a cer-
tain level of corporate responsibility to deal with non-profit agen-
cies in a manner consistent with their non-profit status and a man-
ner consistent with the Internal Revenue Code. Some of you have
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changed your operations since the outset of the Subcommittee’s in-
vestigation, some of you have not.

What I am going to do is I am going to swear in the panel and
then we are going to take a 10-minute break because I think we
are running close on the vote.

Before we begin, pursuant to Rule 6, all witnesses who testify be-
fore the Subcommittee are required to be sworn. At this time, I
would ask you all to please stand and raise your right hand.

Do you swear the testimony you are about to give before the Sub-
committee is the truth, the whole truth, and nothing but the truth,
so help you, God?

Mr. PUKKE. I do.

Mr. MALESARDI. I do.

Mr. DANCEL. I do.

Senator COLEMAN. You may sit down, gentlemen, please. Mr.
Pukke, you have somebody sitting next to you. Please identify that
individual for the record.

Mr. WiLLiaMS. Senator Coleman, my name is John Williams. I
am an attorney for Mr. Pukke. As we have informed the Sub-
committee staff in correspondence, in view of the pending litigation
and investigations into DebtWorks and Mr. Pukke, we have ad-
vised Mr. Pukke to decline to answer any questions and to assert
his constitutional privilege. We understand the staff has, despite
this, insisted that Mr. Pukke be here personally to assert his privi-
leges and so he is here today. I am going to say he will have no
prepared statement, of course. If you choose to put questions to
him, he will assert his privilege.

Senator COLEMAN. Thank you very much, Mr. Williams.

What I will do now is I will adjourn the hearing for at the most
10 minutes, but I ask all the members of the panel to please then
be back after that 10-minute recess. So we will take a 10-minute
recess.

[Recess.]

Senator COLEMAN. This hearing of the Permanent Subcommittee
on Investigations is back in order.

Mr. Pukke, I understand that you have made a request by cor-
respondence regarding Rule 11 of the Subcommittee’s Rules of Pro-
cedure requesting that no television, motion picture, other cameras,
or lights be directed at you. Rule 11 of the Subcommittee’s rules
and procedures states a witness may request on grounds of distrac-
tion, harassment, personal safety, or physical discomfort that dur-
ing the testimony, television, motion picture, other cameras and
lights should not be directed at him or her. Such requests shall be
ruled on by the Subcommittee Members present at the hearing.

In considering Mr. Pukke’s request, I note the Subcommittee has
rejected similar requests in the past. Therefore, after consulting
with Ranking Member Senator Levin, without objection, the
witness’s request to invoke Rule 11 is hereby denied.

Mr. Pukke, I understand from counsel that you have invoked the
Fifth Amendment privilege. I want the record, however, to reflect
that this Subcommittee has always taken care to treat respectfully
a witness who asserts a Fifth Amendment privilege. The invocation
of that right by American citizens should not and does not imply
guilt. This right does not, however, allow one to refuse to appear
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before the Subcommittee. A witness before the Subcommittee may
assert a privilege against self-incrimination, refusing to answer
specific questions, but cannot use the invocation of the Fifth
Amﬁndment to avoid appearing before the Subcommittee alto-
gether.

In furtherance of this Subcommittee’s hearing today, its ongoing
fact finding responsibilities, and the Senatorial exercise of legisla-
tive duties, I will begin the questioning.

TESTIMONY OF ANDRIS PUKKE, PRESIDENT, DEBTWORKS,
INC., GERMANTOWN, MARYLAND, ACCOMPANIED BY JOHN
WILLIAMS

Senator COLEMAN. Mr. Pukke, when you first formed DebtWorks
to offer back-end processing services to non-profit credit counseling
agencies, your first customer was AmeriDebt. At this time, one of
AmeriDebt’s directors was your wife, Pamela Shuster Pukke, and
your brother, Erik, was an employee. How did you ensure that the
contract you signed with AmeriDebt did not cause it to overpay for
the services you were performing for it?

Mr. PUKKE. Senator, based on advice from counsel, I invoke my
right to not answer that question.

Senator COLEMAN. After you formed DebtWorks, friends and
family members of yours created additional non-profit counseling
agencies which promptly contracted with your company for serv-
ices. Is it fair to say that the primary motive of setting up these
additional agencies was to generate more revenue for DebtWorks?

Mr. PUKKE. On advice from counsel, I invoke my right to not an-
swer that question.

Senator COLEMAN. In 1996, you pleaded guilty to a Federal
charge of defrauding consumers by using your company, Infinity
Resources, to falsely promise to broker debt consolidation loans. It
is my understanding that customers of AmeriDebt and the other 10
non-profit agencies currently contracted with The Ballenger Group
are still referred to your company. Is this correct?

Mr. PUKKE. Senator, on advice of counsel, I am asserting my
right to not answer that question.

Senator COLEMAN. Last question, Mr. Pukke. I also understand
that you own Fidelity and Trust Mortgage Company and F&M
Mortgage Company. Are customers of AmeriDebt and the other 10
non-profit agencies still referred to those companies?

Mr. PUKKE. Again, I am asserting my right to not answer that
question.

Senator COLEMAN. Mr. Pukke, you have been asked several spe-
cific questions about DebtWorks and about your practices within
the credit counseling industry. In response to each of the questions,
you have asserted your Fifth Amendment privilege. Is it your in-
tention to assert the Fifth Amendment privilege to any question
that might be directed to you by the Subcommittee, any other ques-
tions that might be directed to you by the Subcommittee regarding
the organization of DebtWorks and its practices?

Mr. WiLLIAMS. Senator Coleman, in view of what we understand
to be the pointed questions, I can’t imagine a question that you are
going to put to him that we will not assert the Fifth, although we
will respond to any question that you may put to us.
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Senator COLEMAN. Given the fact that you are asserting your
Fifth Amendment right against self-incrimination to any more
questions asked by the Subcommittee, you are hereby excused.

Mr. WiLLIAMS. Thank you.

Senator COLEMAN. Mr. Malesardi.

TESTIMONY OF MICHAEL MALESARDI,' CHIEF FINANCIAL OF-
FICER, THE BALLENGER GROUP, LLC, FREDERICK, MARY-
LAND

Mr. MALESARDI. Good morning, Mr. Chairman and Senators. My
name is Michael Malesardi and I am the Chief Financial Officer of
The Ballenger Group. Thank you for inviting me to speak before
you today and thank you to the Subcommittee staff for their help
and courtesy in helping us respond to your data requests and pre-
pare for our face-to-face meetings.

Ballenger began doing business on January 1, 2003, as an inde-
pendent solutions provider of custom software development, pay-
ment processing services, back-office functions, and marketing pro-
grams, with a specialization in consumer debt management. Our
clients are credit counseling agencies and we receive no direct
funding from consumers or credit card companies.

Clearly, the status quo in the credit counseling industry is not
acceptable. We are committed to the establishment of fair and effi-
cient Federal regulations that protect consumers and preempt the
confusing and costly patchwork of State regulations.

By way of background, from 1982 to 1992, I spent 10 years as
a certified public accountant with Price Waterhouse. From 1992
until 2002, I was controller or CFO of three SEC registrants. In
July 2002, I joined a company by the name of DebtWorks as CFO.
Along with several other newly-hired executives, I was hired to
help the owner of DebtWorks, Andris Pukke, prepare for and exe-
cute a sale of his company to a third party.

In the summer of 2002, the new management team solicited bids
from third parties who were interested in acquiring a majority
stake in DebtWorks, primarily private equity firms. Ultimately, the
negotiations were unsuccessful and we mutually terminated them
in November 2002.

Following termination of negotiations with the third parties, the
management team then approached Mr. Pukke in December 2002
about forming a new independent company and executing a man-
agement buyout of a majority interest in the operating assets of
DebtWorks. The management team retained its own counsel, sepa-
rate from DebtWorks, and after extensive negotiations, we reached
an agreement to form The Ballenger Group and began doing busi-
ness on January 1, 2003.

The Ballenger Group did not acquire the stock of DebtWorks and
DebtWorks continued as a separate, unrelated legal entity with its
own separate management and business operations. The Ballenger
Group is not a successor to DebtWorks.

From January 1 through October 31, 2003, The Ballenger Group
was 51 percent owned by the management team, with the remain-

1The prepared statement of Mr. Malesardi with attachments appears in the Appendix on page
153.
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ing 49 percent owned by DebtWorks. To ensure the managerial
independence of The Ballenger Group, our purchase agreement vir-
tually eliminated any possibility of control or influence by
DebtWorks, including the removal of any of their management, vot-
ing, or board rights.

On October 31, 2003, the management team then increased its
ownership of The Ballenger Group to 100 percent, completely re-
moving all of DebtWorks’ ownership.

Mr. Chairman, in plain English, I want to reemphasize that
since our inception as an operating business, neither Mr. Pukke
nor DebtWorks have had anything to do with the management, op-
erations, or control of The Ballenger Group. There is no ongoing re-
lationship between The Ballenger Group and DebtWorks other
than payments associated with our purchase of the assets.

Concerning the three companies the Subcommittee asked us
about as to their relationship with DebtWorks, I am not familiar
with either F&M Mortgage or Fidelity and Trust Mortgage. My
knowledge of Infinity Resources Group is limited to an under-
standing that it is a debt consolidation loan business in which Mr.
Pukke has been involved, but The Ballenger Group does not and
has never performed any service for or on behalf of Infinity.

Since the formation of The Ballenger Group, we have added two
new CCA clients and have had one existing client reinitiate coun-
seling operations. The Ballenger Group has never initiated the for-
mation of a credit counseling agency and has no plans ever to do
so.
At the request of their banks, The Ballenger Group agreed to act
as a back-up guarantor to the start-up loans that these three agen-
cies obtained. Our guarantee falls in line behind the obligation of
the agency and the personal guarantees of their principals.

Since the launch of The Ballenger Group in 2003 as an inde-
pendent company, we have been steadfast in setting The Ballenger
Group apart from DebtWorks and Mr. Pukke. In fact, during 2003,
we terminated a client relationship with Dedicated, an agency that
was headed by his brother.

Mr. Chairman, we can’t change the historic fact that The
Ballenger Group acquired the assets of DebtWorks, but in creating
The Ballenger Group, we created a new entity operating under new
management and have held ourselves to a new standard for the
company, our client agencies, and the consumers that they serve.
We appreciate the chance to set the record straight with respect to
our complete independence from Mr. Pukke and DebtWorks.

We are actively engaged in proposing reforms we believe will
make the industry more consumer-friendly, including national reg-
ulation and competition. Our written testimony, which we would
ask be placed in the record, addresses our thoughts on reforms.

Thank you for the opportunity to be here today and I would be
pleased to take any questions.

Senator COLEMAN. Your written testimony will be placed in the
record, without objection.

I will stand corrected, Mr. Malesardi. I think in questioning the
previous panel, on a number of occasions, I called The Ballenger
Group a successor to DebtWorks and your testimony has made it
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very clear that you are not a successor to DebtWorks, and so the
record will be corrected on that account.

Mr. MALESARDI. Thank you, Senator.

Senator COLEMAN. Thank you. Mr. Dancel.

TESTIMONY OF BERNALDO DANCEL,! CHIEF EXECUTIVE
OFFICER, AMERIX CORPORATION, COLUMBIA, MARYLAND

Mr. DANCEL. Thank you, Mr. Chairman and Members of the Sub-
committee. My name is Bernie Dancel. I serve as the CEO of As-
cend One Corporation. I appreciate the opportunity to discuss with
you important issues concerning credit counseling. The Subcommit-
tee’s inquiry is important, and at least for our company has stimu-
lated constructive self-examination.

I want to make two points today. First, I do not believe the term
“profiteering” in the title of this hearing applies to our company,
as I will explain in discussing several aspects of credit counseling
and our company. Second, since there is always room for improve-
ment, I will briefly discuss important initiatives we have under-
taken, in no small part as a result of our interaction with the Sub-
committee.

I would like to begin with a word about how my own experience
led me to the credit counseling field. Growing up, I watched my
mother struggle financially and ultimately file for bankruptcy. And
at age 25, after struggling to support two households as a divorced
dad, I ended up filing for bankruptcy myself. This was one of the
worst experiences of my life.

Later, I worked as a counselor with a credit counseling agency.
I saw firsthand that there was a better way to reach financially
distressed consumers like myself. I realized that CCAs needed to
be more accessible, offer more privacy, and become more efficient
by using modern technology to meet this growing demand.

Now let me turn to my main points. First, the term “profiteering”
does not apply to our company. Of course, we are a for-profit busi-
ness and we serve non-profit entities, but I am sure you agree that
there is nothing wrong with that. The real question is whether we
offer good service at a fair price, and the answer to that is clearly
yes.

First, we offer unique and valuable services that agencies can
purchase more efficiently from us than performing these services
themselves.

Second, our prices are clearly fair. The bottom line is that con-
sumers working with the CCAs we serve typically contribute the
same or less than what consumers pay with other CCAs.

In addition, as the documents we produced to this Subcommittee
show, we operate on a very low profit margin, generally less than
3 percent before taxes annually.

With respect to debt management plans, we recognize that DMPs
are not right for everyone, and in fact, consumers, CCAs, and
Amerix are all best off when DMPs are limited to consumers who
are qualified for them. More than 70 percent of callers to CCAs we
serve do not enroll on a debt management plan, as is true for CCAs
that are members of the two leading trade associations.

1The prepared statement of Mr. Dancel appears in the Appendix on page 175.
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Also, and Mr. Chairman, this is critical, the CCAs we serve do
not charge large up-front fees. They charge nothing. So we can only
recoup our costs if the consumer sticks with their plan. Some other
entities, including AmeriDebt and Cambridge, charge hefty up-
front fees that let them recoup their cost on day one. So where
these other CCAs make money if the consumers immediately drop
off their debt management plans, we actually lose money on con-
sumers who don’t stick with their plans for an extended period of
time.

We agree with the Subcommittee that education and counseling
for all consumers is crucial. The CCAs we serve provide a variety
of educational resources through community programs, web-based
materials, and monthly publications. And we publish and update a
comprehensive online educational library available to any visitors
to the Care One website. In addition, DMPs themselves are a very
valuable educational tool—indeed the best—when they are right for
a consumer. By making regular payments and exercising financial
discipline, consumers learn to stick to a plan, modify their behav-
ior, and get back on their feet.

At the same time, we recognize we can do better. In that spirit,
we recently announced a number of new initiatives summarized in
our March 16 letter to this Subcommittee. These initiatives are de-
signed to ensure that all consumers get a useful education and
counseling experience, whether or not they use a DMP.

First, we are adopting enhanced licensing standards for Care
One that require agencies to provide patient counseling to every
consumer, devote significant time to community outreach, and com-
ply with standards established by the two leading trade associa-
tions. We will also offer each consumer a personalized budget work-
sheet whether or not they enroll in a DMP.

Second, we will assist our CCA clients in revising scripts con-
sistent with this objective.

Third, we no longer offer overflow origination services.

Fourth, we are eliminating from our service contracts certain
provisions relating to debt management plans, such as assist rates
and revenue standards.

Finally, we have made a $5 million commitment to the Ascend
One Fund for Financial Literacy to educate children and young
adults about how to manage their finances responsibly.

Mr. Chairman, Ascend One is committed to playing a positive
role in the credit counseling field so that all consumers can get the
help they need, like myself, delivered in a fair and straightforward
manner. Thank you, and I look forward to your questions.

Senator COLEMAN. Thank you very much, Mr. Dancel.

If we can get Exhibit 3 up,! to both you gentlemen, what we are
struggling with here is the reality of individuals being processed
through non-profits. I mean, that is the voice that they hear, and
you heard from the consumers here and even some of the employ-
ees. There is something about being a non-profit that makes people
feel safe.

And the concern we have is the relationship between the non-
profits and the for-profits. In many cases, as with one of the in-

1See Exhibit No. 3 which appears in the Appendix on page 242.
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stances we had here, what you have got are non-profits that have
relationships, either marital relationships or friendship relation-
ships. So I am trying to sort out, what is the right way to go here?
I mean, is it at all possible for consumers to benefit when you have
situations such as what The Ballenger Group is trying to do and
Amerix is trying to do?

One of the issues, one of the criteria that I think I would like
to see in place is the for-profit shouldn’t be in a position to substan-
tially influence the non-profit so that the non-profits can’t do things
independently.

Mr. Dancel, I would ask you, looking at Amerix, and we had folks
here from American Financial, can you talk to me about the inde-
pendence of the non-profits in dealing with you? Was there a point
in time where you actually had what I might call quotas in terms
of the number of folks that had to be signed onto DMPs?

Mr. DANCEL. The CCA clients that we have are completely inde-
pendent organizations. There is no overlap in governance or board
membership or executive or any kind of management positions.
They make decisions independent of one another as well as inde-
pendent of Ascend One or Amerix. In fact, we have had CCA cli-
ents in the past who have terminated particular services that we
provide and in other cases have terminated their relationship with
us altogether. So I believe that is a demonstration that there is
complete independence of these organizations from us.

We have had in the past certain standards within our agree-
ments with them. At one point, we had a transaction-based pricing
model where we had a fairness opinion as to the fairness of the
price that we provided.

Senator COLEMAN. I just want to make sure I understand what
transaction-based models mean. Can you, in lay terms, explain
that?

Mr. DANCEL. Sure. That is where, based on the activity, we
charge them a flat amount for that service. It is not connected with
any kind of sharing of revenue or other types of pricing models.

Senator COLEMAN. I just want to clarify my notes here, looking
back at some of the responses given earlier—did you at one time
require credit counseling agencies to enroll 30 percent of their calls
into a debt management plan?

Mr. DANCEL. Yes, we did. There was a contractual standard that
was set which we used—an industry standard, as you heard earlier
today from the gentleman from Minnesota, that has been published
through the NFCC as well as AICCCA—in terms of the number of
customers who sign up for debt management enrollment after they
have been counseled. It is approximately 30 percent.

Senator COLEMAN. Doesn’t that really fly in the face of allowing
credit counselors to make some independent judgment as to the
needs of their particular client when you are actually setting a tar-
get, you have got to do 30 percent?

Mr. DANCEL. This 30 percent simply allowed us in the event that
over an extended period of time we could not recoup our costs for
the services we provided, that we would be able to terminate the
contract.
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Senator COLEMAN. I would suggest, though, that it flies in the
face of what you would want from your credit counselors, to make
independent judgments. Have you changed that policy, by the way?

Mr. DANCEL. We have heard the Subcommittee’s concern about
that and we have changed that.

Senator COLEMAN. I appreciate that.

Mr. Dancel, one other question. Our investigation showed that
you started up a non-profit called, was it Genus Credit Manage-
ment, is that correct?

Mr. DANCEL. Yes, Mr. Chairman.

Senator COLEMAN. And that Genus later sold its portfolio of debt
management plan accounts to American Financial Solutions, and I
think the figure was around $17 million.

Mr. DANCEL. Yes, Genus Credit Management sold their portfolio
to American Financial Solutions, I believe for $17 million in 2001.

Senator COLEMAN. And can you tell us what happened to the
proceeds from that sale?

Mr. DANCEL. The proceeds for that sale, sir, went to Genus Cred-
it Management, or the In-Charge Institute, the parent of Genus
Credit Management.

Senator COLEMAN. For what purposes?

Mr. DANCEL. The In-Charge Institute sold the Genus Credit
Management Portfolio to American Financial Solutions. They had
independent—both parties, Genus Credit Management and AFS,
had independent reasons for why that made sense to them. AFS
wanted to grow their credit counseling business and the number of
consumers that they were serving through counseling and edu-
cation, and I believe Genus Credit Management and In-Charge In-
stitute wanted to capitalize on that portfolio for other business ven-
tures that they were looking at.

Senator COLEMAN. I am just trying to get where the proceeds
went. Again, where did those proceeds go?

Mr. DANCEL. They went to In-Charge Institute.

Senator COLEMAN. And who are the principals in that?

Mr. DANCEL. I only know that Dave Jones, at the time, was the
chairman of In-Charge Institute. I don’t know who the other prin-
cipals were.

Senator COLEMAN. Mr. Dancel, one further question, and I do ap-
preciate some of the changes that you have made. Do you support
the standards that NFCC or AICCCA provide?

Mr. DANCEL. We do support those standards. In fact, in the
standards that we have for Care One agencies that license that
service mark, they are required to comply with those standards.

Senator COLEMAN. Mr. Malesardi, does The Ballenger Group sup-
port those same standards?

Mr. MALESARDI. We support industry standards. We don’t have
any NFCC clients, but I can tell you that the standards that we
do offer exceed any industry standards out there and we do—we
are ISO certified and have five metrics that do exceed those.

Senator COLEMAN. How does The Ballenger Group exercise some
sense of corporate responsibility to ensure that its counseling agen-
cy truly educates its consumers? I mean, you have heard a lot of
testimony today that is not occurring the way it should. So what
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do you do? Talk to me a little bit about corporate responsibility,
what you do to make sure that happens.

Mr. MALESARDI. OK. Well, we are definitely pro-consumer and
you can see that in the fulfillment agreement that we have pro-
vided to the Subcommittee. We did add last year three best prac-
tices that really cover three different areas, and that is that the
credit counseling agencies that we serve should be providing full
disclosure of material facts, that they should be doing things to
maximize consumer satisfaction, and also minimize consumer con-
fusion, and the agreement provides that if they don’t adopt the best
practices that we have provided, which include sample contracts,
sialmple disclosure statements, that we can terminate that relation-
ship.

Senator COLEMAN. Are these best practices mandatory or vol-
untary?

Mr. MALESARDI. We consider them to be mandatory in the sense
that if they don’t follow them, we can terminate the relationship.

Senator COLEMAN. Do we have a chart! that is the organization
chart for AmeriDebt? And again, I want the record to correct that
The Ballenger Group is not the successor to DebtWorks.

Mr. MALESARDI. Thank you.

Senator COLEMAN. But is The Ballenger Group still serving, for
instance, Fair Stream?

Mr. MALESARDI. Fair Stream is one of the two new clients that
we actually started providing services for in 2003 after the com-
pany was formed.

Senator COLEMAN. And I believe Mr. Case would not affirm for
the record that the entities Fair Stream and Credit Network,
DebtServe, DebtScape, Debticated, all those have the names of in-
dividuals who we believe, the Subcommittee investigation believes
were involved in AmeriDebt. It appears that, for instance, Andrew
Smith, originally involved in AmeriDebt, is now involved in Fair
Stream.

I am sitting in your shoes and AmeriDebt is the poster child for
ills in this industry. How do you generate a level of confidence that
the folks who are working through agencies with folks who are
former AmeriDebt officers, that they are serving their clients in a
proper fashion?

Mr. MALESARDI. I think you have to look to the fact that these
are distinct entities, that The Ballenger Group is providing only
certain services for these agencies. So they take the consumer
through the counseling and education process, and that is the point
at which time The Ballenger Group takes over responsibility. I can
tell the Subcommittee that the data entry and the payment proc-
essing and the customer support we provide are superior to any-
thing we think they can get elsewhere in the industry.

Senator COLEMAN. Thank you, Mr. Malesardi.

I would note that Mr. Puccio cannot be here today. We will be
keeping the record open. There are questions that we still need to
have answered, and so we will keep the record open in regard to
questions that Mr. Puccio can answer.

With that, I will turn to Senator Levin.

1See Exhibit No. 2 which appears in the Appendix on page 241.
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Senator LEVIN. Thank you, Mr. Chairman.

Mr. Dancel, American Financial Solutions testified that as a re-
sult of the PSI, our investigation, it wants to renegotiate the con-
tract that it has with you for processing. Are you aware of that?

Mr. DANCEL. Yes, we are.

Senator LEVIN. That they have made that announcement? Are
you willing to renegotiate?

Mr. DANCEL. Yes, Senator, we are.

Senator LEVIN. When does your contract with them run out?

Mr. DANCEL. August 2005.

Senator LEVIN. And your contract charges them $30 per plan per
month, is that correct?

Mr. DANCEL. No, that would not be correct. The cost depends on
the level of service that we are providing to them on a per account
basis. So that would range anywhere from 50 percent of their rev-
enue to 85 percent of their revenue.

Senator LEVIN. Depending on the services you provide?

Mr. DANCEL. Depending on the number of services we are pro-
viding, yes.

Senator LEVIN. What does that average, do you know, per plan,
per debt management plan per month?

Mr. DANCEL. Our average across the AFS customer base, the av-
erage would be in the $15 to $16 level.

Senator LEVIN. Per month?

Mr. DANCEL. Yes, sir.

Senator LEVIN. Now, Southern New England pays an outside
vendor $1.20 per plan per month and Consumer Credit Counseling
Services of Los Angeles pays an outside vendor $2 per plan per
month. Why is there such a huge difference between what you
charge and what they charge?

Mr. DANCEL. I don’t know what list of services they are pro-
viding. I don’t believe we are comparing apples to apples.

Senator LEVIN. How many competitors do you have?

Mr. DANCEL. Processing entities?

Senator LEVIN. Yes, that do the same type of work you do.

Mr. DANCEL. I am not sure how many there are out there.

Senator LEVIN. Would there be a handful?

Mr. DANCEL. Again, that depends on the level of—what services
are being provided——

Senator LEVIN. The type of services, the range of services you
provide. How many would there be?

Mr. DANCEL. I believe there probably are just a handful of com-
panies that provide all the services that we provide.

Senator LEVIN. Is The Ballenger Group one of them?

Mr. DANCEL. I don’t know the business of The Ballenger Group.

Senator LEVIN. Have you competed with any other company for
a service contract?

Mr. DANCEL. Yes, we have. American Financial Solutions, in fact,
has put out a request for proposal

Senator LEVIN. Now?

Mr. DANCEL. They put out a request for proposal in 2001 when
they were looking at purchasing the Genus portfolio and they put
it out to many suppliers within the industry as well as processors
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outside the industry and they were not able to get any comparable
price to what we were

Senator LEVIN. So the contract that you won was a contract that
was bid on by others?

Mr. DANCEL. They put out a request for proposal. I don’t know
what types of bids came in, but they came back to us and said they
couldn’t get it at a price that we were offering.

Senator LEVIN. They solicited proposals on the contract that you
are now under with them?

Mr. DANCEL. Yes.

Senator LEVIN. Is the 50 to 80 percent of all the income that they
generate a large percentage compared to what other processors like
you get?

Mr. DANCEL. We don’t believe that AFS or any of our other credit
counseling agency clients can get the services that we provide at
the price that we provide it anywhere, and evidence of that is that
our CCAs are able to pass that savings on to consumers, where
they have no up-front contribution or fee and they meet, if not
lower, the monthly amount of voluntary contribution that they ask
for from the consumer is either at the NFCC or AICCCA standards
or lower than most, as well as they are able to do quite a lot of
education and counseling activity. For example, I believe AFS in
just the last 12 months has provided to their foundation over $4
million towards education and scholarships.

Senator LEVIN. You are saying that your clients do not charge
up-front fees, is that what you said?

Mr. DANCEL. Yes. They charge no up-front fee whatsoever.

Senator LEVIN. None of them?

Mr. DANCEL. None of them.

Senator LEVIN. Mr. Malesardi, you charge AmeriDebt a monthly
processing fee of about $25 per month, is that about right?

Mr. MALESARDI. That is correct.

Senator LEVIN. Per plan?

Mr. MALESARDI. Per DMP, that is correct.

Senator LEVIN. These figures, again, are a multiple of the $1 to
$2 per month processing fee that the vendors that I referred to in
New England and Los Angeles charge. What is your justification of
that large fee, the larger fee?

Mr. MALESARDI. I agree with Mr. Dancel’s comment that I don’t
think these are apples to apples comparisons.

Senator LEVIN. Your services are different from theirs?

Mr. MALESARDI. We are providing a comprehensive service, soft-
ware solution, and other things that go beyond that.

Senator LEVIN. Have you had competitors for your contract with
AmeriDebt?

Mr. MALESARDI. AmeriDebt has—we haven’t done anything new
with AmeriDebt since we assumed responsibility in 2003. We have,
as I said in my statement, added two new clients in 2003. I don’t
know what process they went through, but we were successful in
getting that business.

Senator LEVIN. And you don’t know if there were bids for those
contracts or not?

Mr. MALESARDI. I do not.
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Senator LEVIN. Were they negotiated directly with those other
customers of yours?

Mr. MALESARDI. We did negotiate them directly. We are inde-
pendent entities. We went through a negotiation process, as would
be typical for any service provider.

Senator LEVIN. They didn’t tell you whether or not there were
other people they were considering?

Mr. MALESARDI. They did not disclose that to us.

Senator LEVIN. All right. Did you hear the testimony about the
voluntary contributions?

Mr. MALESARDI. Is that directed to me?

hSenator LEVIN. From Mr. Case, did you hear that testimony that
they

Mr. MALESARDI. Yes, I did.

Senator LEVIN. Were you troubled by it?

Mr. MALESARDI. I can’t comment, really, on their business prac-
tices. We have a fixed fee that we charge to the credit counseling
agencies. They are our client and not the ultimate consumer.

Senator LEVIN. Were you troubled when they heard that they ac-
knowledged that they pressured consumers into buying their serv-
ice? Did you hear that?

Mr. MALESARDLI. I did hear his comment.

Senator LEVIN. That amounted to pressure?

Mr. MALESARDI. We are pro-consumer, and as I said, our best
practices push on full disclosure of these facts and treating con-
sumers in a fair manner so that they are satisfied, so we would
promote any practice that leads to that.

Senator LEVIN. You are benefitting from pressure being placed
on somebody who is vulnerable. That is what it amounts to.

Mr. MALESARDI. I would disagree with that assertion, because we
get a flat fee from the credit counseling agency regardless of
whether a consumer makes a contribution to them or not. So we
don’t really benefit or get hurt by the amount of their contribution.

Senator LEVIN. So the stronger that non-profit is has no effect on
how much money you are paid?

Mr. MALESARDI. No. I mean, our

Senator LEVIN. It doesn’t make any difference how many cus-
tomers they have?

Mr. MALESARDI. Oh, we would benefit by if they have more cus-
tomers in the sense that we get more of the revenue stream. But
that is the extent of it.

Senator LEVIN. Let me ask you again, because it seems to me it
is so obvious. If they are not paid by any of their customers, you
are not going to get paid, either, are you?

Mr. MALESARDI. I think, ultimately, that is the risk in this busi-
ness. That is the risk of being an outsourcer.

Senator LEVIN. And if they pressure people into signing up with
them, which they acknowledge that pitch does, since you are the
]iond!)irect beneficiary of that, shouldn’t that trouble you just a little

it?

Mr. MALESARDI. As I have said, we want them to follow best
practices and if they didn’t follow best practices and didn’t change
that, then we could terminate that relationship, as we have done.

Senator LEVIN. As you have done?
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Mr. MALESARDI. Not with one client.

Senator LEVIN. Thank you, Mr. Chairman.

Senator COLEMAN. Senator Dayton.

Senator DAYTON. Thank you, Mr. Chairman.

Mr. Malesardi, I am trying to understand how this works. These
non-profits are called credit counseling agencies and the people
who come to them believe then that they are getting credit coun-
seling services. I am going to use AmeriDebt as a prototype. I don’t
know how the other 10 of your non-profits operate, but this is the
only one I have any information on. They stated in the testimony
we just received that AmeriDebt, and I am quoting on Mr. Case’s
statement, page two, “AmeriDebt helped consumers save millions
by providing credit counseling services and debt management plans
to reduce monthly payments, lower interest rates, and reduce or
eliminate late payment and overtime penalties.”

It goes on to say, then, that “Correcting financial problems years
in the making is no easy task. It is time and labor intensive for
credit counselors, so as a result,” and this is a Visa board sug-
gesting that credit counseling agencies contract with private sector
companies to perform back-office administrative tasks. Is that you?

Mr. MALESARDI. That is The Ballenger Group, yes.

Senator DAYTON. And then you are stating in your testimony
that you are an independent, for-profit provider of customer service
solutions, custom software development, payment processing serv-
ices, back-office functions, and marketing programs to credit coun-
seling agencies. So your clients, as you view them, are these 11
agencies.

Mr. MALESARDI. Absolutely.

Senator DAYTON. So when Ms. Troy testifies that she was pitched
this plan by a “counselor,” and when she was calling back then to
talk with the counselor, she was sent to a “customer service”—
somebody in customer service. Is that under your entity or is that
under AmeriDebt’s?

Mr. MALESARDI. It would depend on what time it happened. If it
was during the initial

Senator DAYTON. Now.

Mr. MALESARDI. No, I am saying, if it was during the initial
counseling process, the back and forth that happens happens with
a counselor at the credit counseling agency. Only once a consumer
makes a decision to enroll in a debt management plan does that
file get transferred to The Ballenger Group and does our work real-
ly begin on it.

Senator DAYTON. So at that point of

Mr. MALESARDI. So if a consumer then called up after that to ask
questions about the status of payments, the status of the creditor
proposal process, any of those types of administrative things, that
would come to a customer service center that is under The
Ballenger Group. But if a consumer then asked for additional fol-
low-up counseling or education, that again goes back to the credit
counseling agency and that is their responsibility.

Senator DAYTON. Well, as I understand it from the testimony of
Ms. Troy and also from what Mr. Allen said, they think that is
your responsibility. As I understand it, Mr. Allen and his contem-
poraries at AmeriDebt are in sales. What you call counseling, it
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sounds to me like it is a sales pitch and then negotiation, and at
that point, once this agreement or whatever is signed, then it goes
to you.

According to Ms. Troy—again, I don’t know the experience of
other clients, but if she called for “counseling” at that point, they
are getting somebody in your operation, not somebody in
AmeriDebt.

Mr. MALESARDI. That is not correct.

Senator DAYTON. Who is providing the service? Who is providing
what service, then, to the client for which they are paying $7 an
account per month?

Mr. MALESARDI. On a monthly basis for the process of providing
the payment processing—they send their payments in and they get
distributed to their creditors—and any follow-up customer support
that they need related to that, that service is provided by The
Ballenger Group.

Senator DAYTON. And they are paying——

Mr. MALESARDI. If they have follow-up questions on their coun-
seling or budgeting, that service is provided by the credit coun-
seling agency.

Senator DAYTON. But according to the testimony of at least one
person today, they go to you when they call for “counseling.” Who
establishes this plan? Who takes the information from the client
and establishes this DMP?

Mr. MALESARDI. The credit counseling agency does that.

Senator DAYTON. Based on what?

Mr. MALESARDI. They do it based on guidelines from the credi-
tors as to what they are willing to do in terms of applying debt
management plan benefits.

Senator DAYTON. And you have no role in that whatsoever?

Mr. MALESARDI. That is correct.

Senator DAYTON. So they establish this and then they hand that
ov%r to you and then you just take the payments and process them
and——

Mr. MALESARDI. Well, they would transmit the proposed plan to
The Ballenger Group. We would then, in turn, issue proposals that
would get sent electronically to their creditors, or by paper if they
don’t accept it that way, and the creditors then respond back either
accepting or denying and making changes to that. That is where
the kind of back and forth negotiation process begins that is very
time and labor intensive.

Senator DAYTON. So the credit counseling agency is establishing
the framework of the plan or the concept of the plan and then you
negotiate that actual arrangement with those various creditors?

Mr. MALESARDI. If it is a major creditor, they have established
guidelines as to what they are willing to do.

Senator DAYTON. So it is a no-brainer. That is established——

Mr. MALESARDI. If the——

Senator DAYTON. You are just plugging in numbers.

Mr. MALESARDI. Yes. If the proper information is provided by the
consumer, then it is a no-brainer. If they understate, for example,
how much they owe to a particular creditor, then the creditor will
deny that proposal and insist on a few more dollars. If their credi-
tors are not one of the major creditors, I mean, it can be doctors,
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dentists, or people like that who don’t have established policies,
then there is more interaction with that creditor.

Senator DAYTON. There is millions of dollars to savings to con-
sumers by credit counseling services and debt management plans.
Where does that come from? Where do they save money in this
whole process? They are paying more in the voluntary contribution.
They are paying more—in addition to everything else they owe,
they are paying more to you and to AmeriDebt. Where do they real-
ize savings in this?

Mr. MALESARDI. I can’t speak to the specific example you gave,
but I do know that relative to the high interest rate and the over-
limit fees and the late payment charges that they are incurring,
that when those are reduced by the creditors to the benefits they
offer under a DMP, there are dramatic savings to be made, and
over time, that is significant.

Senator DAYTON. Who determines what those dramatic savings
are? Are you quantifying those dramatic savings?

Mr. MALESARDI. We do not. That would be——

Senator DAYTON. But you are negotiating the final arrangement.
Is AmeriDebt computing that? They don’t even know what the final
arrangement is. You are handling that. Who is keeping score for
the consumer?

Mr. MALESARDI. The credit counseling agency would quantify for
the consumer what kinds of savings they can get from enrolling in
a DMP.

Senator DAYTON. Based on a plan that they submit to you, but
then you negotiate those actual arrangements with the creditors?

Mr. MALESARDI. I am sorry if I am not being clear, but when the
proposed debt management plan comes in to us, it has already
been set up by the credit counseling agency and the savings or the
costs of that program——

Senator DAYTON. I thought you said you were negotiating with
the creditors.

Mr. MALESARDI. I did say we transmit that proposal that the
CCA has made. We transmit that to the creditors, and if there is
a need for an adjustment based on what the creditors want, then
there is a back and forth process. I am not sure negotiation is the
proper term, and I know I used that, but——

Senator COLEMAN. Senator Dayton

Mr. MALESARDI. It is an administrative back and forth.

Senator DAYTON. I just don’t understand where this millions of
dollars of savings——

Mr. MALESARDI. To the consumers?

Senator DAYTON [continuing]. Where it comes from. The con-
sumer, it seems to me, is paying—I mean, you are just setting up
arrangements for them to pay what they owe and then you are get-
ting something back from the creditors for doing so, and then they
don’t in your case even see their fair share or whatever it is called
of that. And then they are paying an additional surcharge of $7 an
account per month of which you are getting $25 per month per ac-
count. I mean, I see where you are making your money. I see
where AmeriDebt is making its money. I don’t see where the con-
sumer is getting anything. It is apparent to me that it has got to
be more costly.
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Mr. MALESARDI. I don’t think that is the case. I think if you look
at a lot of the industry information, the consumers are being
charged penalty rates of interest that may be 25 percent or higher,
and by enrolling in a DMP, they get that reduced.

Senator COLEMAN. Senator Dayton, we are going to have to
rest

Senator DAYTON. I just want to thank you for this

Senator COLEMAN. I will give you an opportunity for follow-up
questions, if you want.

Senator DAYTON. Thank you. I am going to have to leave, but I
want to thank you for this hearing. It has been extremely valuable
and you have gotten into an area that is very disturbing and I
thank you very much for your leadership on this.

Senator COLEMAN. Thank you, Senator.

I just have one follow-up, perhaps two questions. Mr. Malesardi,
just to follow up on Senator Levin’s question, he asked if you were
concerned. May we have Exhibit 14?1 I want to make it first very
clear that you make your money off of folks who enrolled in DMPs,
right? In other words, your income is dependent—the relationships
you have with the credit counseling agencies are based on the num-
ber of folks involved in debt management plans, is that correct?

Mr. MALESARDI. That is correct. That is our business.

Senator COLEMAN. So Senator Levin asked whether you were at
all concerned about pressure tactics and you really didn’t answer
that very directly. The reality is that you benefit if folks use pres-
sure tactics, is that a fair statement?

Mr. MALESARDI. I will say that we are concerned about pressure
tactics because we are pro-consumer. We would not want to see
somebody pushed into a DMP that they shouldn’t be in.

Senator COLEMAN. So my question, then, is if we look at Exhibit
14 where we have folks saying, “would you rather have that pay-
ment go to us to help people like you get out of debt or would you
like it to go to the creditor’s pocket? Would you rather support a
non-profit company or help a bank get richer?” Do you know if
these practices are being used by the other credit counseling agen-
cies that you provide services for?

Mr. MALESARDI. They are not to my knowledge, and I am not
comfortable with the way that is worded.

Senator COLEMAN. Do you have a process by which you are
aware of the scripts or the sales pitch that is being made by the
credit counseling agencies that you service?

Mr. MALESARDI. No. We don’t review the scripts of our credit
counseling agency clients.

Senator COLEMAN. I would suggest that you do, Mr. Malesardi,
and Mr. Dancel, I would suggest that you do.

The last thing, Mr. Dancel, Amerix is getting 50 to 85 percent
of the non-profit’s clients’ revenue. How do you respond to the
charge that you are siphoning off the bulk of the revenues from
non-profits?

Mr. DANCEL. We provide a level of services that are very valu-
able, and for them to do the services or provide the services them-
selves that we provide to them, we bring tremendous economies of

1See Exhibit No. 14 which appears in the Appendix on page 260.
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scale, technological advance, which allows them to not only operate
and put more funds toward their educational and counseling mis-
sion, but it also allows them to operate and provide debt manage-
ment plans to consumers at a low cost up front as well as on a
monthly voluntary contribution level that is commensurate with
what is in the industry, if not lower. In fact, many consumers of
our client agencies, over 32,000 consumers, get their service on a
monthly basis for free and another 105,000 consumers of our credit
counseling agency clients pay just a partial amount of the vol-
untary contribution that is requested.

Senator COLEMAN. Your revenues have increased from $43 mil-
lion to $95 million in 3 years between 1999 and 2002?

Mr. DANCEL. Yes, that is correct.

Senator COLEMAN. That is about a 120 percent increase?

Mr. DANCEL. Yes, that is correct.

Senator COLEMAN. Mr. Malesardi, one last

Mr. MALESARDI. May I make a follow-up comment?

Senator COLEMAN. Please.

Mr. MALESARDI. I misspoke on one thing, and that is in the writ-
ten testimony that we provided, on page 12, our best practices ac-
tually do include a form disclosure script to assist the CCAs in
ma%ing adequate disclosures. So that is something we are involved
with.

Senator COLEMAN. I appreciate that, Mr. Malesardi.

Mr. Malesardi, Mr. Dancel, I want to thank you for appearing.
We will excuse this panel.

I will note for the record that we will take Mr. Puccio’s deposi-
tion. That deposition, once he recovers, will become part of this offi-
cial record.!

Senator COLEMAN. We will now call the fourth and final panel.

I would like to welcome our final panel of witnesses for today’s
important hearing. I appreciate their patience in this process.

We have with us the Hon. Mark Everson, the Commissioner of
the Internal Revenue Service. Mr. Everson, I welcome you back to
the Subcommittee. You have testified before this Subcommittee nu-
merous times in the past several months, including on tax shelter
hearings and our focus on DOD contractors who cheat on their
taxes. I appreciate your appearance once again.

I want to acknowledge the IRS’s proposed 2005 budget request,
which includes $300 million for enforcement efforts. On February
26 of this year, I, along with Senator Levin, Senator Collins, and
Senator Lieberman, wrote a letter to the Subcommittee on Trans-
portation, Treasury, and General Government Appropriations in
support of this 10.7 percent increase in IRS funding for enforce-
ment efforts that will target tax cheaters. I support your efforts to
vigorously enforce our laws.

Today, however, I want to address the IRS’s response to date re-
garding non-profit entities within the credit counseling industry
whose practices appear to violate the tax code and conflict with the
specific purpose of granting tax-exempt status to credit counseling
agencies. Moreover, while progress has been made on this front, I
believe that more is needed.

1See Exhibit No. 18 which appears in the Appendix on page 264.
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I would also like to welcome the Hon. Thomas Leary, Commis-
sioner of the Federal Trade Commission. I appreciate both of you
being with us today and look forward to your testimony and getting
your perspective on addressing the problems facing the credit in-
dustry.

As you are aware, witnesses before this Subcommittee are re-
quired to be sworn. I would ask you to please rise and raise your
right hand.

Do you swear that the testimony you are about to give before
this Subcommittee is the truth, the whole truth, and nothing but
the truth, so help you, God?

Mr. EVERSON. I do.

Mr. LEARY. I do.

Senator COLEMAN. Thank you, gentlemen. You know about the
timing system. When you see the yellow light goes on, please con-
clude your testimony. Your full statements will be entered as part
of the official record.

With that, we will begin with Mr. Everson and then follow with
Mr. Leary and then I shall have some questions. You may proceed,
Commissioner.

TESTIMONY OF MARK W. EVERSON,! COMMISSIONER,
INTERNAL REVENUE SERVICE

Mr. EVERSON. Thank you, Mr. Chairman. I am pleased to be be-
fore you today to discuss IRS oversight of not-for-profit credit coun-
seling agencies.

Before turning to the subject at hand, I do wish to express my
appreciation for your strong bipartisan support to the IRS and the
President’s 2005 budget request. In your letter to Senators Shelby
and Murray of February 26, you wrote, “Lack of resources has en-
couraged abuse of the Federal tax system and hampered IRS collec-
tion efforts. As a result, honest taxpayers pay more than their fair
share.”

Mr. Chairman, you, Senator Levin, Senators Collins and Lieber-
man went on to say, “Increased funding for IRS tax enforcement
is critical, not only to stop the tax cheating but to strengthen public
confidence in the fairness and integrity of our tax laws.”

I agree with these views wholeheartedly. It is my strong belief
that tax administration is a subject about which there can and
should be bipartisan agreement.

As you know, I have articulated four enforcement priorities for
the IRS. They are up here on this chart.2 These priorities align
closely with areas of inquiry of this Subcommittee. They include
discourage and deter non-compliance with emphasis on corrosive
activity by corporations, high-income individual taxpayers, and
other contributors to the tax gap; assure that attorneys, account-
ants, and other tax practitioners adhere to professional standards
and follow the law; and detect and deter domestic and offshore-
based tax and financial criminal activity.

1The prepared statement of Mr. Everson with attachments appears in the Appendix on page
8

2The chart referred to appears as an attachment to the prepared remarks in the Appendix
on page 189.
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These first three objectives directly address concerns which you
surfaced last fall in your hearings concerning the development and
marketing of abusive tax shelters. I look forward to a continuing
dialogue with the Subcommittee on this subject.

Our fourth enforcement objective is to discourage and deter non-
compliance within tax-exempt and government entities and misuse
of such entities by third parties for tax avoidance or other unin-
tended purposes. This, of course, directly relates to your hearing
today.

I am pleased that you are addressing the area of tax-exempt
credit counseling and I want to commend the staff for what I, in
contrast to one of your witnesses, consider a balanced and very
penetrating report.

Although many credit counseling organizations provide impor-
tant educational and charitable services, clearly, a growing number
do not. We are concerned some organizations are preying on those
in financial distress and using tax exemptions for reasons of profit
rather than charity. We have selected over 50 organizations for ex-
amination. Over the course of this year, we will be examining
about one-half of the total revenue of all known credit counseling
organizations.

Our work to date is raising serious issues about a number of
these tax-exempt organizations. Some appear to have as their prin-
cipal activities selling debt management plans rather than pro-
viding credit counseling. Rather than counseling, many companies
are promising to restore favorable credit ratings or to provide com-
mercial debt consolidation services. Some appear to operate as
“boiler room call shops” instead of charities.

Some tax-exempts have boards of directors that are not rep-
resentative of the local community. A board may also be related by
family or business ties to for-profit entities that service the debt
management plans. That raises the question, just who benefits
from the charity, needy people in debt or company insiders and
their business connections?

We are also seeing tax-exempt companies that are supported by
so-called “voluntary” fees from customers. I want to just note, my
wife got a call last week, perhaps it was a poorly chosen target, but
the first words out of the mouth of this lady were, “We are a char-
ity and anything you put into the program is tax deductible.” It
went on from there. [Laughter.]

Mr. EVERSON. Often, these fees are in the hundreds of dollars
and appear high in comparison to the nominal fees historically con-
sidered by the courts to be appropriate for such organizations.

Non-compliance involving tax-exempt entities is especially dis-
turbing because it involves organizations that are supposed to be
carrying out some special or beneficial public purpose. If we don’t
act to guarantee the integrity of our charities, there is a risk that
Americans will lose faith in charitable organizations in general,
damaging a vital part of our Nation’s social fabric.

We are making an unprecedented effort to address abuses in the
credit counseling industry. IRS examinations and investigations of
credit counseling agencies may very well result in the lifting of
some tax exemptions and, in fact, criminal referrals to the Depart-
ment of Justice. Thank you.
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Senator COLEMAN. Thank you, Commissioner Everson. Commis-
sioner Leary.

TESTIMONY OF THOMAS B. LEARY,! COMMISSIONER, FEDERAL
TRADE COMMISSION

Mr. LEARY. Yes, thank you, Mr. Chairman and Members of the
Subcommittee. You have a written statement from me that rep-
resents the views of the Commission. Anything I say here orally,
is on my own.

Senator COLEMAN. That written statement will be entered as
part of the official record, without objection.

Mr. LEARY. Thank you. I personally want to thank the Sub-
committee for putting a human face on the problems that we nor-
mally just see on cold pieces of paper and I am pleased to be here.

The Commission recognizes that credit counseling services can
help financially distressed consumers. But some firms are deceiving
consumers about who they are, what they do, and how much they
charge. For example, we have brought a lawsuit against AmeriDebt
and against Mr. Pukke, who was briefly here this morning. Our
complaint specifically pleads deceptive conduct of the kind you
have heard so much about: Misrepresentation of non-profit status,
misrepresentation that consumers would get counseling services,
and misrepresentation that there were no up-front fees but rather
only voluntary contributions.

Your questions demonstrate that you know what this is all
about, so I don’t need to elaborate in this oral statement, but just
let me comment on some things you have heard this morning.

You have heard a lot about practices that have changed very re-
cently. I won’t comment on the adequacy of these changes, but this
fact illustrates the spillover benefits of this inquiry and of our indi-
vidual enforcement efforts. I want to emphasize, however, that last-
minute conversions do not expunge a law violation if there was one.

You have heard a lot about the disclosure of voluntary fees. Our
concern is a practical one. Companies have every incentive to con-
tinue to obscure this issue. Ask yourself if people already in des-
perate shape, by definition, would otherwise volunteer to pay hun-
dreds or thousands of dollar to a company that represents itself as
a charity.

You have heard some mention that there are some satisfied cus-
tomers. Yes, indeed, there are some satisfied customers. But you
can still violate the law even though there are some customers who
are ultimately satisfied. The question is whether you gave people
what you said you would give them and whether you told the truth
about the fees you charge, and that is what our investigations and
our cases are all about.

Before I close, I want to mention some practices that were not
discussed today that do continue to concern us. Number one is fail-
ure to pay creditors at all. Some credit counseling agencies that
offer debt management plans may fail to pay creditors in a timely
fashion or at all. This can result in serious consumer harm.

Number two, promising results that cannot be delivered. Some
agencies promise that they will lower consumers’ interest rates,

1The prepared statement of Mr. Leary appears in the Appendix on page 193.
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monthly payments, or overall debt by an unrealistic amount. Some
are also making false promises that they can eliminate accurate
negative information from consumers’ credit reports.

And number three is a failure to abide by telemarketing laws. To
the extent that these agencies are not bona fide non-profit organi-
zations, they must comply with the FTC’s telemarketing sales rule,
including the new national Do Not Call Registry.

I don’t know whether you are on that registry, Commissioner

Mr. EVERSON. No, I am not, but I should be. [Laughter.]

Mr. LEARY. We are continuing to address all these issues to-
gether with others using both law enforcement and consumer edu-
cation. Our current efforts include joint education with the IRS and
State regulators, and we have recently issued a joint press release
that highlights troubling practices within the industry and pro-
vides tips for choosing a credit counselor. We have independently
issued a variety of consumer educational materials so that con-
sumers can spot fraud and deception and take action to avoid it.

We remain concerned about deceptive practices in the credit
counseling industry and will continue to work to protect consumers
in this critical area. Thank you very much, Mr. Chairman.

Senator COLEMAN. Thank you very much, Mr. Leary.

I am going to go in reverse order here. And, I appreciate the
human face that you put on this and the focus on the consumer,
on the individual.

Does the FTC have jurisdiction over non-profits?

Mr. LEARY. We don’t have jurisdiction over genuine non-profits,
Mr. Chairman, but the courts thus far have been very clear that
we have jurisdiction over entities that are nominally non-profits
but that are in practical import run on a for-profit basis. If for
some reason or other that situation ever should change in the
courts, we may be asking for something.

Senator COLEMAN. And we appreciate your efforts to work in
these areas and to have the willingness to address those situations
where companies who are in the guise of non-profits may actually
be operating as for-profit entities.

Mr. LEARY. That is correct.

Senator COLEMAN. I want to thank you for your involvement in
this area. Are you troubled by the sales pitch that was being made
or has been made, in this case it is AmeriDebt but certainly may
be others, where individuals are being pushed to get involved in a
debt management plan, are told, “Would you rather support a non-
profit company or help a bank get richer? Would you rather have
that payment go to us to help people like you get out of debt or
would you like it going into the creditor’s pocket?” Does that kind
of language trouble you?

Mr. LEARY. Well, I think that is an illustration of just what I was
talking about, Senator. You know there is no magic formula for
making a disclosure adequate to consumers. There are no magic
words that will do it. As long as the incentives are there for people
financially to benefit in a big way from deception on the issue of
payments, they are going to try to do it one way or the other. It
is an ongoing struggle.

Senator COLEMAN. What kind of remedies are available? You
have indicated that the FTC has brought actions against Ameri-
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Debt, its back-office processing facility, for deceptive practices, and
Andris Pukke for deceptive practices. What kind of remedies is the
FTC seeking?

Mr. LEARY. We can go to court, Mr. Chairman, and we can get
injunctions. We can get consumer redress. We can get disgorge-
ment of unearned profits. The monetary remedies, we can get only
through going to court. The longer administrative process on our
own can provide the injunctive remedy, but well down the road. So
we tend to bring these cases in court because the most important
thing is to shut off the deception as fast as possible.

Senator COLEMAN. I understand that AmeriDebt is winding up
its operation. I don’t think they accept new customers. How does
that affect your actions and will the FTC monitor entities affiliated
with AmeriDebt after it has closed its doors?

Mr. LEARY. I don’t want to comment on what we may or may not
be doing with reference to other AmeriDebt affiliates that are not
respondents in a particular action, Mr. Chairman, but I can assure
you that we will seek and hopefully obtain relief that will give us
the opportunity to remedy the situation across the board.

Senator COLEMAN. Thank you, Mr. Leary.

Commissioner Everson, you talked a little bit about tax-exempt
entities, non-profits. You have made a very good point about the
impact this has on all non-profits. If there are those out there who
claim to be operating as non-profits that are not, it really has an
impact on consumer confidence in non-profits.

If an entity is involved in selling debt management plans as a
primary focus or principal focus, maybe not sole but exclusive, sell-
ing a product, would that cause some concerns for the IRS if that
entity is claiming to be an educational non-profit?

Mr. EVERSON. It is important that the organization first comply
with the representations it makes when it originally comes in for
a determination as to its tax-exempt status. It has got to be con-
sistent with what they have told us. What they have told us in
order to be approved, would have to show that they are doing
something for the public good. In this arena, that has traditionally
meant education and counseling. Debt management has been in
there, but largely for the lower-income folks and in a very targeted
area.

What you have seen here is a real expansion, and I would note
one point that I haven’t heard raised so far is we saw a very sig-
nificant increase in these applications for the establishment of
these organizations after a short lag from when the new law, the
Credit Repair Organization Act, came into effect. And that law
made these up-front fees that folks are talking about illegal. But
at the same time, it didn’t apply to the tax-exempts.

So it is pretty clear that the players learned how to navigate the
system and escape the regulation from the FTC and also these pro-
hibitions that came in. So very clearly, this has all changed and
gotten way out of line from traditional public good organizations.

Senator COLEMAN. Does it trouble you when you hear testimony
about what appear to be boiler room call shops, scripts to sell debt
management plans? Does it trouble you when we are talking about
entities that are operating in the guise of a 501(c)(3)?
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Mr. EVERSON. It troubled my wife when she received this call. I
think that the testimony you have received today is shocking and
that the report very clearly documents problems. In fact, you made
reference to our hearing last fall. This reminds me of that hearing,
where you have these interrelationships amongst parties estab-
lished for mutual benefit. The difference there was that at least
those were all profit-making businesses. Here, you have polluted
charitable organizations. That is a terribly serious problem.

Senator COLEMAN. Is this something in which one can actually
have kind of a bright line test, FTC, are there bright lines? I am
trying to figure out whether there are standards, whether we can
kind of set some bright line standards, or does all of this have to
be determined on a case-by-case basis?

Mr. EVERSON. I think that this is more a case of looking at the
individual facts and circumstances, and because of the complexity
that has been established, that takes some time. There are some
red flags, of course, and you have gone over some of them, these
salaries, the extent of dealings with other related party profit-mak-
ing entities. What we have to do as we conduct these audits is to
look at the whole web and sift through it and see whether there
is a private benefit that is being channeled to some related party
which might be bad even if the entity itself that is making the call
to the taxpayer is actually a not-for-profit.

Senator COLEMAN. From the IRS perspective, and actually, I will
ask both witnesses here, principally, there are enforcement
concerns and enforcement efforts going on. Are you aware of any
legislative changes that you would suggest that would increase or
enhance your ability to provide enforcement in this area? Commis-
sioner Everson, and then Commissioner Leary?

Mr. EVERSON. Well, there is

Senator COLEMAN. Aside from money for enforcement that we
are working on.

Mr. EVERSON. If T could indulge you for just one minute on that
point. This chart shows you the decline in our enforcement per-
sonnel more broadly that took place and that you are familiar with.
I want to show you just the impact on this tax-exempt piece of our
business.

Since starting here—the baseline is 1995—this is the increase in
assets in 501(c)(3) organizations. There are almost a million of
these organizations. This is the increase in returns filed. This is
the decrease in staffing trying to do this work, and this

Senator COLEMAN. This is IRS staffing, Commissioner?

Mr. EVERSON. IRS staffing within the piece of the IRS that does
this work. And this is this line adjusted for the returns filed. It
takes into account the volume increase.

I would suggest to you that that is a real challenge. Now, we are
addressing that. We have the bill that we requested. But I would
also say this gap doesn’t even take into account the changes in be-
havior which, of course, means that it is a much more complicated
problem. You don’t have the same profile of abuse that you had
back at the beginning.

Senator COLEMAN. On the other hand, Commissioner Everson,
would it be fair to say that if the IRS took aggressive action
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against a few individuals, that might impact the behavior of other
individuals in this area?

Mr. EVERSON. This is very much our hope, because we have at
present an expectation that by the end of this calendar year, some-
thing like a third of the revenues, the actual examinations will
have been closed already. I would hope these closures and the ac-
tions that would be taken if there are revocations, or as I men-
tioned, criminal referrals, the word will get out and people will
come back to us to clean up their act.

That is exactly what the Commissioner is saying. It doesn’t mean
you can excuse the past behaviors. There could be sanctions. But
I am hopeful that we don’t have to go as far down the road with
as many audits as we are currently contemplating if there are ad-
justments like some of the adjustments you have already seen.

Senator COLEMAN. And Commissioner Leary, the question about
legislative changes or anything that you believe is required to en-
able you to do the work you need to do in this area?

Mr. LEARY. Mr. Chairman, I think the Congress has been rel-
atively generous with us in times of great budget pressure. At the
moment, we are not asking for any legislative fix. However, as I
indicated, in the event that we run into difficulties in the courts,
and I don’t anticipate it, but in the event that we run into difficul-
ties on this jurisdictional issue, we may be asking for some relief.

Senator COLEMAN. I appreciate the work that you are doing,
Commissioner.

Commissioner Everson.

Mr. EVERSON. Could I just second that point? Every time that
you exempt a certain sector of organizations from, be it consumer
protection laws or other areas, you will see a channeling into the
tax-exempt area, I think, and you have to very carefully weigh
when you make those exclusions. There are valid reasons for the
good organizations, such as one that you had present here today,
to enjoy exemptions, but you end up in a situation where the IRS
acts as a proxy for the Federal Trade Commission. I am not sure
that is wise public policy.

Senator COLEMAN. I appreciate your perspectives, gentlemen. I
want to thank you for appearing before this Subcommittee. I want
to thank you for the good work that you do.

The record of this hearing will be held open for 30 days.

This hearing is now adjourned.

[Whereupon, at 1:17 p.m., the Subcommittee was adjourned.]
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PREPARED STATEMENT OF SENATOR DURBIN

The “Roaring 1990s” was an era of unprecedented prosperity. Yet for many Ameri-
cans families, it was also a “Decade of Debt” that left them entering the new millen-
nium with uncertainties about their financial health.

Stagnant incomes. Job losses. Longer hours for lesser pay. Increasing healthcare
expenses. Rising prescription drugs. Housing costs beyond reach. Soaring college
tuitions. These are just some of the unrealistic demands made today on the fixed
budgets of the American family.

At a time when our Nation is continuing to suffer from economic troubles, many
of us continue to be under siege financially. So where does the American family turn
to for help? The unfortunate answer, for many, is “plastic.”

Every day across this Nation, millions of families receive multiple solicitations in
the mail from a variety of eager creditors. No matter what your particular financial
situation may be, all you have to do is sign the short, customized, user-friendly ap-
plication form on the dotted line, and you can activate your own personal line of
credit today for tens of thousands of dollars in instant cash.

It is literally that simple, and the aggressive marketing works.

The credit card companies sent out over five billion solicitations in 2001 alone.
Between 1993 and 2000, the amount of credit the industry extended grew from $777
billion to almost $3 trillion.

An important study called, “Borrowing to Make Ends Meet: The Growth of Credit
Card Debt in the ’90s,” released in September 2003 by Demos, a nonpartisan non-
profit public policy research organization based in New York City, found that low
and moderate-income families who are struggling financially, were forced to take on
credit card debt at rates unprecedented in American history.

Ironically, this took place during the 1990’s, the same decade that brought unprec-
edented prosperity to so many in our country.

The Demos study also found that over the last decade, credit card debt among
Americans over the age of 55 has increased more than it has among the general
population. The increase is even more substantial among those over age 65. One
reason for this demographic trend is the similar rise in prescription drug costs that
has moved beyond reach for many seniors who live on fixed income.

The study concludes that a combination of structural and economic trends, cou-
pled with abusive credit card practices have left working families and older Ameri-
cans with few options other than to borrow heavily just to make ends meet.

Those lucky enough to own homes were able to rely on cash-out refinancing, home
equity lines or credit lines secured by the roofs over their heads. But for the vast
majority and for the low-income families without homes of their own, plastic was
their only choice.

Between 1989 and 2001, the total amount of credit card debt that Americans took
on collectively almost tripled, from $238 billion to $692 billion, while the average
American family experienced a 53 percent increase in credit card debt.

This dangerous increase in personal debt took place during the same time that
the personal savings rate for Americans continued to decline.

This same period of time also saw the number of people filing for bankruptcy
jump 125 percent. Each year, over 1.5 million Americans resort to bankruptcy as
the only realistic option to escape from their financial dead end street.

It is not just the low and moderate-income families facing bankruptcy. According
to a ground breaking book by Harvard Law Professor Elizabeth Warren and Amelia
Warren Tyagi, “The Two Income Trap: Why Middle-Class Mothers and Fathers are
Going Broke,” the coming years will turn out to be most difficult for the average
middle-class American family.

(85)
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It may sound counterintuitive, but Professor Warren makes a compelling argu-
ment that in today’s economy, it is the suburban home-owning family with two wage
earners and school-age children who are most at risk financially, especially when
one of the working parents loses a job or faces a medical emergency.

More importantly, this book demonstrates that the major responsibility for the
problem lies with the credit card industry and the unscrupulous practices that the
industry engages in as it continues its greedy drive for more and more credit-hungry
customers.

The deregulation of Federal and State laws governing interest rates during the
1970’s and 1980’s created incentives for credit issuers to take advantage of the laws
in States with the most lender-friendly policies. The credit card industry flourished,
as did its creative adoption of abusive penalty fees, late fees, and other hidden tricks
designed to keep consumers in debt as long as possible. These practices correlated
with skyrocketing profits for the industry.

When consumers can no longer tolerate spiraling personal debts, they are left
with little choice but to seek bankruptcy protection in court. Yet this Congress for
years has been ready to pass harsh legislation to block even that relief from being
granted to the consumer.

The bankruptcy bill pending in the Senate today would do this while providing
even more opportunities for the credit card industry to prosper.

Today we will learn from this Subcommittee about another factor that has con-
tributed to the gathering of the economic “Perfect Storm” facing indebted and finan-
cially desperate Americans.

While the credit counseling industry was originally created to serve debtor-con-
sumers navigate their way out of financial trouble, the industry as we know it today
seems to lead the unwitting consumer directly into the eye of the Perfect Storm.

Instead of serving as a good faith mediator between the debtor and creditor, many
of these agencies have become nothing more than automated debt collectors for the
credit card companies.

Worse, today’s “nonprofit” counseling service provider is sorely mislabeled—it
seeks profit and provides no counseling.

The abusive credit counseling agency practices, together with the abusive credit
card industry practices provide a potent one-two punch that knocks out most con-
sumers’ hope of staying away from the bankruptcy court.

I am glad that the abuses of the credit counseling industry are finally coming to
light through this hearing.

Last year, my home State of Illinois took an important first step by becoming the
first State in the Nation to seek legal recourse against AmeriDebt, a national credit
counseling agency, which, I should note, is represented at this hearing today. I am
also glad to note that several other States have followed suit.

On February 5, 2003, Illinois’ Attorney General Lisa Madigan filed a lawsuit al-
leging violations of my State’s consumer protection laws.

For example, under the Illinois Debt Management Services Act, a debt counseling
agency cannot charge more than a $50 initial fee and cannot charge more than $30
average monthly fee per debtor.

As our State’s Attorney General and this Subcommittee learned, however,
AmeriDebt charges an average of approximately $305 for an initial fee, and aver-
ages intakes of approximately $35 per month per Illinois consumer.

Similar to the findings of this Subcommittee, the suit in my homestate alleges
that AmeriDebt violated Illinois’ Consumer Fraud Act by:

e Failing to disclose hidden fees and payments;

o Failing to tell consumers that their first payment under a debt management
plan is kept by the company instead of being sent to the creditors as the con-
sumers were led to believe;

o Representing that AmeriDebt will bring debtors’ accounts up to current status
then failing to make timely payments to creditors;

e Representing that consumers’ payments are “voluntary contributions” when
they are in practice mandatory fees; and

e Representing itself as a not-for-profit when the debt management work is
done by a for-profit company.

Additionally, we discovered that AmeriDebt was never licensed in Illinois to oper-
ate as a debt management company, yet it took on over 11,000 clients in Illinois
during years of marketing in the State.

I would like to commend Chairman Coleman and Ranking Member Levin for un-
dertaking a bipartisan investigation into this troubling industry and for holding this
important hearing today.
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I hope this effort results in some serious and much-needed Federal legislation
being adopted in this Congress, and I pledge to work with you and other interested
members to make that happen.

Ever since I drafted the first comprehensive bankruptcy reform bill in the 105th
Congress, I have been concerned about some of the aggressive practices of the credit
card industry and their growing influence in our economy.

I believe we need to address these concerns and offer possible solutions in an open
and honest way if we are going to change the course of the economic trend that is
so intricately tied to the practices of that vast industry.

I would also like to see us continue to look for reasonable reform in the bank-
ruptcy area, and, in particular, focus on the conditions that lead American con-
sumers to bankruptcy. Still, any serious reform effort has to take into consideration
the significant role of the credit counseling industry, and I hope this industry, as
a whole, will work with us in crafting some solutions that are unquestionably nec-
essary.

It is good to see representatives from the credit counseling industry here ready
to explain their side of the story. I think we should be fair in listening to the legiti-
mate voices on that side.

We should be careful not to paint a picture with a broad brush that raises unfair
suspicion about every single credit counseling agency in the Nation. I have no doubt
that there are many credible agencies doing the counseling and educational work
in the true spirit of their nonprofit missions.

So I ask you—especially the agencies that are already living up to the high stand-
ards established by the associations—to join us in promoting stronger standards for
everyone.

I know that the bankruptcy bill currently pending in the Senate contains a provi-
sion that proposes standards for the credit counseling industry, which is a positive
step. But I agree with the Subcommittee’s report and its recommendation that
changes may be necessary to strengthen this provision in the bill, and I look for-
ward to working on those changes.

Finally, I urge the government representatives here today—the Internal Revenue
Service and the Federal Trade Commission—to continue your diligent pursuit of the
wrongdoers.

As I know from my homestate’s experience, a few States have already shown lead-
ership in protecting the citizens within their borders. But this is a problem with na-
tional implications and it is time for the Federal agencies to do all they can to curb
these abusive practices.

Please let us know what, if any, tools you need to carry out your pursuit of this
matter.

Thank you.

PREPARED OPENING STATEMENT OF SENATOR LAUTENBERG

Mr. Chairman: Thank you for holding this hearing on a very important subject:
fraud and abuse in the credit counseling industry.

This hearing is important because consumer debt has exploded in this country—
it now exceeds 2 trillion dollars. Revolving credit—mostly in the form of credit cards
and overdraft protection—exceeds 750 billion dollars. That’s about seven thousand
dollars per household. And because so many people have lost their jobs over the last
3 years, more and more Americans are having trouble paying their bills. Our econ-
omy went into a recession in March 2001.

In part because of overly aggressive marketing by the credit card industry, more
and more Americans have tried to make ends meet in a bad economy by borrowing.
And now many of them are in trouble.

When they get in trouble, many of them turn to non-profit credit counseling com-
panies for help. The problem, as it turns out, is that some of the largest credit coun-
selors have the same management as for-profit debt consolidation firms. The non-
profit counselor steers people with credit problems to the for-profit consolidator.

Given such a scenario, it’s difficult to imagine that the counseling being given is
truly objective and always in the customers’ best interests. I look forward to learn-
ing to what extent the business ties between the counselors and the consolidators
are made known to the customers desperate to work out their debt problems.

The Subcommittee has learned that some of these “non-profits” pay their officers
excessive wages—in one case as much as $624,000 a year.

And the Subcommittee has learned that representatives of some non-profits de-
ceive their customers with hidden fees and deliberately make promises they know
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they cannot keep with regard to lowering monthly payments and improving credit
scores.

We'’re talking about an industry with one billion dollars in annual revenues.

Mr. Chairman, I certainly don’t want to indict the entire industry. There are
counselors and consolidators who are truly helping customers dig out from a moun-
tain of debt. But there is enormous cause for concern here in Congress when 9 of
the top 15 non-profit credit counselors—whose firms account for 40 percent of that
one billion dollars—are being investigated by the Internal Revenue Service.

We need to sort out the “bad apples” in this industry and I think this hearing
is a useful first step in that process.

Thank you Mr. Chairman.
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Statement
of
RAYMOND SCHUCK
Before the
U.S. Permanent Subcommittee on Investigations
Hearing On
Profiteering In a Non-Profit Industry:
Abusive Practices in Credit Counseling
March 24, 2004

Good morning Mister Chairman and members of the Committee. I thank you for the
opportunity to share my story with you. I am Raymond Schuck and I am here today to share my
experience with you in dealing with Cambridge Credit Counseling.

In the summer of 2001, after retiring from 20 years of serving as the Director of a
museum in Ohio, I found myself in a strained financial situation. I was having difficulty
managing my debt, which had risen to the amount of approximately $90,000 distributed among
nine credit cards and banking institutions.

I heard about Cambridge on the radio. Idecided to look into what this non-profit credit
counseling agency could do for me to help me manage my debt. I called Cambridge and spoke
with a credit counselor. The counselor suggested a debt management plan. I was promised a
considerable reduction in interest rates and that Cambridge could handle all my accounts. After
answering a list of questions about my various credit cards, the counselor told me my monthly
payment would be $1,946. He said that Cambridge would charge me 10% of my monthly
payment for their services, $194 a month. I thought this was high but I knew very little about the
industry and what were appropriate fees. Also, I made the apparently naive assumption that
because it was a non-profit agency, I could trust them.

The counselor told me to hurry and send my first monthly payment to Cambridge to get
the program started. I sent in a cashier’s check and felt optimistic that I was on the right path. [
put every credit card 1 could on the program except for one I retained for emergencies. Then I
started getting calls from some of my creditors. I received calls from three of my creditors
asking why I had not made any payments. I told them I was with Cambridge on a debt
management plan. Each of these creditors was unaware of this fact and told me that no payments
had been received on my behalf.

1 called Cambridge to find out what was going on. Getting in touch with someone who
knew about my debt management plan and the status of my payments was an cxercise in
frustration. When I was finally able to speak with someone in customer service who could tell
me about my account, I was informed that the first payment I sent to Cambridge, almost $2,000,
was a fee for constructing my debt management plan. I was absolutely shocked by this
information. Had I known this policy in advance, I would have searched for a different credit-
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counseling agency. [ would not have agreed to give Cambridge $2,000 when that money could
have gone to my creditors.

I made numerous attempts to get matters straightened out with my creditors and the late
status of my accounts. Meanwhile, I was receiving no help from Cambridge. In fact, I found out
that two of my cards actually never received payment from Cambridge even though I had been
on their plan for several months. Taking all this into consideration, I felt obligated to file a
complaint against Cambridge with the Better Business Bureau of Massachusetts. Not only was 1
disappointed by Cambridge’s failure to provide any financial counseling or assistance to me, but
also I was actually financially worse off after dealing with this company. My credit rating was
completely ruined because of late payments. In addition, I was even penalized for these late
payments on my one credit card that I left off the debt management plan. That card raised my
interest rate from 9.9% to 24% because they saw the late payments on the other accounts.

After the mess of dealing with Cambridge, I went to a local credit counseling service.
This agency accepted a monthly donation and there was no set up fee like Cambridge charges. [
was on a debt management plan with this agency for about two months when it became clear to
me the only reasonable option was to file for bankruptcy; which, in retrospect, is what 1 should
have done in the first place.

It seems that if Cambridge had done a reasonable analysis of my financial circumstances,
the proper recommendation would have been to advise me that a debt management plan was not
a feasible option. Putting me on a debt management plan that costs $2,000, plus a high monthly
maintenance fee, seems irresponsible and far from what one considers a normal practice for a
non-profit agency. Having directed a non-profit organization myself for twenty years, I know
that if I operated my organization the way Cambridge operates their agency, my non-profit status
would have been revoked. 1 can only conclude that credit counseling agencies such as
Cambridge are more interested in making profits than they are in providing financial advice and
education.

Thank you for allowing me to tell my story, and I look forward to answering any
questions you may have.
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Statement
of
JOHN POHLMAN
Before the
U.S. Permanent Subcommittee on Investigations
Hearing On
Profiteering In a Non-Profit Industry:
Abusive Practices in Credit Counseling
March 24, 2004

Mister Chairman, Senator Levin, and members of the Committee, it is an honor to be here
today to testify about working in the credit counseling industry and specifically, working at
Cambridge Credit Counseling. I began working in the credit counseling industry in 1991. 1
worked for two different National Foundation of Consumer Credit agencies until I was laid off
by Consumer Credit Counseling Services of Southern New England who was downsizing due to
the state of the market. Large national credit counseling agencies were acquiring significant
portions of the market causing National Foundation of Consumer Credit agencies to merge
among themselves or close their offices all together.

With this in mind, 1 decided to look for a job with one of these larger agencies. Sol
applied and was hired as a counselor with Cambridge in September of 2003, It did not take long
to realize that Cambridge’s approach to credit counseling fundamentally differed from mine. I
disagreed with most of Cambridge’s practices, particularly those that related to how they treated,
managed, and served their customers.

On my first day at Cambridge, [ had to pick a fake name. I chose my son’s name
“Daniel.” 1 thought this practice was very strange although almost every Cambridge employee
uses a fake name when they are on the telephone talking to customers. I did not understand why
1 was unable to use my own name when I was dealing with customers as I had always used my
own name in the past. Even management personnel used a different name.

This was my first clue that I was about to take a trip down a disheartening path. 1 was
immediately uncomfortable with the environment at Cambridge. It was what I would describe as
a “boiler room” mentality. All the counselors worked in a large room with video cameras on us
all day. You had to clock in and out to go to the bathroom, eat lunch, or make a personal call.
There was an electronic board at the front of the room that reminded me of the leader board in a
golf tournament. It had the names of the counselors who had the top sales for the month flashing
in red and yellow lights. This exhibited an obvious emphasis on the sale of debt management
plans.

In addition, I was surprised to learn that Cambridge paid commissions to its counselors
based on the size of the up-front fees that are charged to their consumers. A counselor could
earn 25% of this amount. Some counselors were rewarded two-week trips to Florida for high
sales volume. This was unusual to me as it was clear that it would give the counselor a motive to
enroll consumers on debt management plans regardless of their financial situation. Along with
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positive incentives for sales, Cambridge used negative incentives when a counselor had low
sales. On the refrigerator in the Cambridge lunch room, a sign hung that said quote: “The two
lowest producing counselors will be cleaning the refrigerator on Saturdays.”

Cambridge’s overall approach to the consumer was the most troubling matter for me. 1
was entirely dissatisfied with the level of scrutiny this company gave to a consumer’s financial
circumstances when making such important decisions as whether to go on a debt management
plan. There are many options out there in addition to the plan — education and self-budgeting,
financial restructuring, and, in the worst case, bankruptcy. Inever heard any of these options
discussed by anyone at Cambridge. It was focused solely on the debt management plan.

In my experience working at National Foundation of Consumer Credit agencies, I would
spend between an hour to an hour and a half working with a consumer and their finances. When
I was at Cambridge, this process was expected to take roughly 10-15 minutes. This was all the
time we needed however, because the only information we got from the consumer was account
information. There was no true budget analysis done for the consumer, just an analysis to
determine whether their creditors would allow the consumer to enroll in a debt management
plan. 1 was uneasy with the fact that I did not know anything about a person’s mortgage
payment, health care costs, car insurance, etc. How could I recommend that this person go on a
debt management plan? Iknew nothing about them except that they were in debt.

With the time spent with the consumer so limited, I had little confidence that they
understood that the first payment was kept by Cambridge. In fact, I was trained to tell the
customer “I will be faxing you the paperwork — it is very simple and easy to fill out — shouldn’t
take you ten minutes.” The service agreement was five pages single-spaced. But thiswasa
pressure tactic we were supposed to use. The goal was to authoritatively take them through the
process of getting signed up on a plan as quickly as possible so they did not have time to consult
a spouse or their family. 1 was even instructed by one member of management to quote: “Treat
them like alcoholics.” In other words, they know they need help — make them get it. Be
authoritative and forceful. I truly believe that Cambridge preyed on a consumer’s desperation.

In fact, I was reprimanded regularly for being too nice to customers. I was told to stick to
the scripts - there was no need for conversation or pleasantries. Those words cost money and
defeat the purpose.

I only worked for Cambridge for two weeks, long enough to realize that the practices of
companies like Cambridge can impact an entire industry giving it a bad name. Agencies like
Cambridge abuse the trust and vulnerable position of financially stressed consumers and fail to
provide any meaningful counseling or education. I came here today to help this committee
understand that something must be done about credit counseling agencies like Cambridge. The
industry must be reformed for the good of the American consumer.

Thank You.
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JOLANTA TROY
Before the
U.S. Permanent Subcommittee on Investigations
Hearing On
Profiteering In a Non-Profet Industry:
Abusive Practices in Credit Counseling
March 24, 2004

Good morning Mister Chairman, and members of the Committee. My name is Jolanta Troy
and it is an honor to sit before you this motning to tell you about my experience with a company
called AmeriDebt. In 1999, shortly after my divorce, I found myself in a terrible financial situation.
1 am a Behavior Specialist Consultant. T work with mentally ill children and children with behavior
problems. Ilove working with the kids, but I don’t necessarily make a lot of money. I have two
young children who I have been raising by myself since my husband and I split up. With my
husband’s income gone, I had to use my ctedit cards to help support my children and myself. The
expenses started adding up and my credit card debt reached a level I could not manage. T was
$30,000 in credit card debt.

1 didn’t know what to do. I was very upset and depressed at this time in my life. 1 was in
terrible financial trouble. My matriage ended and I was worried about my bills and losing my house.
I have no family here that I could turn to — to borrow money from - or for support. 1saw a
commercial for AmetiDebt on television. They said they were a non-profit company that would
help people with their credit card debt. Because AmeriDebt said it was a non-profit, I thought that I
could trust them. So I called AmeriDebt and spoke with a counselot. [ told her about my situation
and she said AmeriDebt could help me by negotiating with my creditors to reduce my payments and
interest rates. The counselor wanted me to go on a debt management plan. I wasn’t sure what to
do and I wanted to think about it for a2 while. So I did nothing at that point. After this call, the
counselor called me back four diffetent times. Every time the counselor called, she would tell me
how bad my situation was and that I needed to do something about it. This counselor also said that
AmeriDebt was a non-profit organization - like a charity - and that I needed their help. She was
very pushy and almost degrading. She made me feel embarrassed and ashamed, but I eventually
decided to go on he program.

The AmeriDebt counselor told me thete would be 2 monthly charge of $5 per account. 1
only had a few accounts so I thought this fee was okay ~ it would cost maybe 15 or 20 dollars a
month and since they were a non-profit I was not worried about their fees. The counselor told me
to send a money order to AmeriDebt right away for $783 so they could start my payment program
as soon as possible. So I sent AmeriDebt $783 and believed my debt management program would
be set up immediately and money would be going to my creditors.

Then, I started receiving calls from the credit card companies asking why I had not paid them.
1 tried to get in touch with my counselor at AmeriDebt. Every time I called, I was on hold for 20
minutes. I was not able to talk with the counselor who had helped me set up my debt management
plan even though she had called me four times before I enrolled in the plan. 1was sent to customer
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service. This was frustrating because no one knew about my situation and I would have to explain it
every time I called. Customer service told me that AmeriDebt kept the money as a voluntary
contribution. I knew that I agreed to a monthly charge, but I knew nothing about them keeping my
first payment as a voluntary contribution. This was the first I heard of this. I could not believe it. I
told AmeriDebt that I wanted a refund. They said it was too late and they would not give me a
refund. I was devastated. I wrote to the Better Business Bureau, but AmeriDebt still would not
refund my money. AmeriDebt wrote a letter saying that I had agreed to make a contribution. That
was not true. They never refunded my money to me. I could not afford to give AmeriDebt almost
$800. I thought that money would go to my credit cards to pay down the balances.

That was all the money I had at that time. 1 did not have any money left over to pay my
credit card bills that month. I was still getting calls from my creditors. They were now charging me
late fees because they had not received any payments. I was in 2 worse position than before I went
to AmeriDebt because I was getting late charges on every account. I felt that I had no choice but to
go to a lawyer to help me file for bankruptcy. That was the last thing [ wanted to do but it was the
only option. I wanted to be able to pay my bills but my income only stretched so far.

I am here today so that no othet person has to go through what I did. AmeriDebt took
advantage of me. They present themselves as some kind of charity there to help people. Instead
. they took almost $800 from me when they knew how bad my finances were. This company preyed
on me when I was most vulnerable — when T was frightened and unsute of how to manage my
finances. 1 feel like my fears were manipulated by AmeriDebt for their own benefit. Something
must be done to stop companies like AmeriDebt who are making money off of good people who
are just trying to do the right thing.

Thank you.
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Abusive Practices in Credit Counseling
March 24, 2004

Mister Chairman, Senator Levin, and members of the Committee, my name is Johnpaul
Allen. Iam speaking to you this morning because of my experience as an employee with
AmeriDebt. I worked at AmeriDebt as a credit counselor during the summer of 2003. My
experience at AmeriDebt was frustrating and a disappointment.

1 was interested in being a credit counselor because I enjoy working with people and
helping them. Ithought that working for a non-profit would be a great way to interact with
people and make a difference in someone’s life. What I found at AmeriDebt was nothing short
of a sweatshop -- a telemarketing outfit taking advantage of thousands of people in bad financial
situations.

I should have seen a red flag during my interview with AmeriDebt when I was asked by
my interviewers to sell them a stapler to prove that I could make a sales pitch. That is reaily
what AmeriDebt is about -- sales. The goal for AmeriDebt’s counselors was to sell consumers a
debt management plan regardless of whether they needed it or not. When I was training for my
position as a counselor, I asked about the education provided to consumers on financial matters.
I was told by management to quote: “concentrate on getting them on a debt management plan.”

Throughout my time working at AmeriDebt, I was reprimanded for spending too much
time with consumers on the phone. When I was trained, I was told that each call should take no
more than 20 to 25 minutes. I would generally spend at least that long with each caller
explaining our program. Several times, I was instructed to spend less time on each call, and that
my calls should be no more than 15 minutes. This bothered me because I didn’t want to have to
rush through such important things with consumers who really needed my help.

Another thing I was repeatedly reprimanded for was the information I was giving to
customers. AmeriDebt charges a set up fee and a monthly fee -- or as they call it, a quote:
“voluntary contribution.” The consumer was supposed to have a choice whether they wanted to
pay the contributions. I would always tell the consumer that they did not have to pay the
voluntary contribution or, if they wanted, they could make the initial contribution or the monthly
contribution and not necessarily both. At least two or three times a week, I would get pulled
aside by my managers and instructed to make sure the consumers paid the voluntary
contribution. My managers would say things to me such as, “do you know that you are letting
them choose to not pay your salary?” or “think of all the money you could make if you collected
those voluntary contributions.”
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‘What they were referring to were the bonuses that could be made for enrolling people on
debt management plans. AmeriDebt would pay you a commission every two weeks for the
number of debt management plans you signed up or if you hit a certain amount of voluntary
contributions.

The pressure to get people signed up on debt management plans was significant. In fact,
the only time we were allowed to go off the script on a call was when a customer was not going
to give the voluntary contribution. We were instructed to say things like “Don’t you want us to
be around for the next person?” or we would tell them that we were a non-profit and thus subject
to being audited by the IRS in an effort to gain their trust in our fees and their reasonableness.
These were practices that seemed strange for a non-profit.

In addition to feeling like a used car salesman pushing these debt management plans, I
also had concerns about the service these consumers were getting after they got set up on a plan.
I would get calls from people two and three months after I set them up on a plan complaining
that their creditors had still not received a payment. The only thing I could do was refer them to
The Ballenger Group. I did not have access to the consumer’s payment information. One time, I
took a special interest in a particular client’s predicament. This man was named Derek and he
kept calling me because his creditors weren’t getting paid. I tried several times myself to get in
touch with someone at The Ballenger Group, so [ could help this man, and could never get in
touch with anyone. I felt helpless and responsible since it was me, personally, who had enrolled
Derek on the debt management plan.

I made the decision to leave AmeriDebt shortly after that. Iwanted to help these people,
but in the end I felt T had done them a disservice. I can relate to these people. Ihave been
through tough financial times myself and had to file bankruptcy several years ago. 1know how
these people feel. No one wants to declare bankruptcy. The average person wants to pay their
bills. These are good people trying to do the right thing and AmeriDebt just pulls the rug right
out from underneath them.

1 am thankful for the opportunity to be heard on the real need for change in the practices
of companies like AmeriDebt. Thank you very much.
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CHRIS VIALE, COO
CAMBRIDGE CREDIT FAMILY OF COMPANIES

HEARING TESTIMONY:
U.S. SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
MARCH 24, 2004

Mr. Chairman and Members of the Committee:

Good Morning. My name is Chris Viale. | am the Chief Operating Officer of the
Cambridge Credit Family of Companies.

While | have submitted a fonger statement for the record, | will use my time now to
specifically address three things:

o How we lead the industry in full disclosure;

+ How we have rebated more than $14 million to our clients through our Good Payer
Program; and

s How we are committed to providing financial education.

Disclosure

At Cambridge the benefits, limitations and costs of our program are spelled out clearly
in writing and then reinforced by our counselors to ensure that there is full
understanding before any consumer joins our program. At two critical points in the
decision-making process we provide a clear written description of our fees and a
summary of what this means in doilars and cents to the prospective client.

The first example is our Service Agreement. As you can see, Section | covers
“Cambridge’s Services, Fees and Sign Up Instructions.” This explains our “Service
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Design Fee”, which is equal to one month’s payment, for the creation of the payment
plan, and our “Payment Program Service Fee”, which is 10 percent of the amount the
client pays Cambridge each month or $25, whichever is higher. These fees are
summarized and presented in an easy-to-understand format at the end of the section.
As you can see, the amount paid to Cambridge and the amount paid to creditors is
clearly identified. While our Service Agreement has always contained the simplified
“Summary of Cambridge’s Fees,” the example in the box was added in July 2002 as
one more way we can be as clear as possible on this issue.

The purpose of the signed service agreement is that it establishes that the potential
client understands our services and fees, prior fo blinding the consumer's decision-
making process with quotes of benefits and savings. We deliberately present this to
clients before proposing a payment plan because they need to view the plan within the
context of what it will cost them. About 30 percent of people decide not to join our
program at this point. Most companies do the opposite; they present savings first,
disclosing their fees and terms of service later.

The second example is the Debt Management Plan Summary, which lays out the
proposed payment plan based on the client's existing balances and our knowledge of
the various creditors’ guidelines. As you can see, the plan summary lists each creditor,
the approximate balance with each creditor, and the portion of the proposed DMP
payment that will go to each creditor. The monthly service fee to Cambridge is also
listed as a portion of the total monthly DMP payment.

The summary further lists:

The estimated repayment term;

The total approximate managed debt;

The one-time payment design fee (noting that it is not paid to the creditors);
The total estimated monthly fees;

The average expected good payer rebates;

The estimated net DMP repayment amount;

The estimated “on own’ repayment amount; and

The estimated savings the client will experience if they complete the program.

Oral Testimony of Chris Viale, COO 2
Cambridge Credit Family of Companies
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This summary is a relatively new addition to our communications. While it's more
information than we are required to provide, we invested in the technology to make it
possible because it's helpful to our clients and it again reinforces both the costs and
benefits associated with our services.

So, it is not until this point — when the potential client has acknowledged the benefits
and fees associated with our services and has been advised of the monthly payment

plan - that a consumer makes the decision of whether to join our program.

The Cambridge Good Payer Program

It's important to understand that in most cases, if a client sticks with their payment plan,
their upfront design fee will be refunded through our Good Payer Program. Cambridge
is the only company in the industry that actually takes the Fair Share money received by
creditors and shares it with our clients. The philosophy behind the program is simple:
Give clients an incentive for making regular, on-time payments that will also help them
financially to get out of debt sooner. For each dollar we receive from creditors for
payment on a client’s debts, we hold 50 cents in a trust for that client. Contrast this with
every other credit counseling company that keeps these Fair Share fees for themselves.

As a client's potential earnings in the Good Payer Program accrue, it is clearly
illustrated on their monthly statements. We have submitted information to the
subcommittee that contains the details of how this money has been disbursed to our
clients. It an enormous amount of data, but the highlights are that, to date:
$14,096,000 has been refunded to 75,832 clients. The amount refunded is proportional
to the amount of debt managed. A consumer with a higher monthly payment will have
higher fees and also receive larger rebates. Itis all relative to the debt we are handling,
as illustrated in the information submitted to the subcommittee. As you can see on our
display, several clients with high debt loads and a high initial fee were refunded over
$3,000, even one at $6,000.

Oral Testimony of Chris Viale, COQ 3
Cambridge Credit Family of Companies
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We believe this is a tremendously valuable program and would encourage you to ask
other companies why they don’t do the same.

The Cambridge Commitment to Financial Education

One of the most accurate criticisms of our industry is the lack of true financial education
offered to indebted consumers by credit counseling companies. As long as consumers
remain ignorant of how the lending and financial communities work, personal debt will
always be a problem for Americans. At Cambridge, we're working to change this
dynamic. The vast majority of the 40,000 consumers who contact us each month take
advantage of nothing more than free access to financial education. Only about 12

percent of consumers who contact us ever join a debt management program.

We offer education through one-on-one counseling; community presentations; a 2
hour video featuring respected credit expert Deborah McNaughton that is given to all
clients; monthly financial newsletters covering topics like understanding credit,
budgeting, saving for retirement, and buying a home; and our comprehensive financial
education web site, GoodPayer.com. We are also working with Junior Achievement to
conduct a pilot education program for high schools that we hope to roll out nationally. |
have copies of our education materials for you.

Conclusion

I'd like to make one final point and that is fo dispel the notion that credit counseling
clients are poor, uneducated people with little means or intelligence to help themselves.
This is absolutely not true. It has been our experience that credit counseling clients
come from productive, tax paying, middle-class households. Statistics show that
approximately 30 million households are struggling with credit card debt today. These
are people that expect a level of service that is on par to their experiences with other
parts of the financial services sector. Credit counseling services of the 21% Century

Oral Testimony of Chris Viale, COO 4
Cambridge Credit Family of Companies
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cannot be based on the social service welfare model of the 1950's. Any regulations that
ignore this fact will ultimately harm consumers much more than help them.

At Cambridge we are committed to providing credit counseling services to all

consumers with a high level of transparency, respect, compassion, and professionalism.

Thank you.

Oral Testimony of Chris Viale, COO 5
Cambridge Credit Family of Companies
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CHRIS VIALE, COO
CAMBRIDGE CREDIT FAMILY OF COMPANIES

SUPPLEMENTAL WRITTEN SUBMISSION TO:
U.S. SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
MARCH 24, 2004

These written comments supplement those provided orally by Mr. Viale and cover
several additional topics relevant to the Subcommittee’s investigation of the consumer
credit counseling industry:

e The face of consumer debt today: The fact is that educated, middle-class,
working people are bearing the largest burden of the current personal debt crisis in
this country.

+ The role of fees in providing a quality service: Consumers of credit counseling
services today require a level of service and professionalism that cannot and should
not be supported solely by commissions from creditors. Reasonable fees,
proportional to the services rendered, are essential to meseting our obligations to our
customers and to the public at large.

* The Cambridge Good Payer Program: Cambridge is the only credit counseling
company that actually pays its clients for paying their bills regularly and on time. To
date more than $14 million has been rebated through Cambridge’s Good Payer
Program.

¢ Professionalism and pay in the credit counseling industry: Simply put, there is
an overall lack of professionalism in the industry today. Cambridge has worked to
change this by making credit counseling a career — by providing training and
certification and professional-level compensation.

o Disclosure: Full disclosure is an absolute must. At Cambridge, the benefits,
limitations and costs of our program are spelled out clearly in writing and then
reinforced by our counselors to ensure that there is full understanding before any
consumer joins our program.

» Financial education: As long as consumers remain uneducated about how lending
and financial institutions work, personal debt always will be a problem for Americans.
Cambridge is working to change this.
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The Face of Consumer Debt Today

It is critical to first understand the consumers on whose behalf we work. The notion
persists in some quarters that the consumers calling for help, or who enroll in Debt
Management Plans, are largely poor, uneducated, and financially dysfunctional to the
point where they have problems putting food on the table for their families. This profile
of a credit counseling client is outdated and untrue. It has been our experience that the

average credit counseling clients share the following characteristics:

« Our clients are working people from middle and lower-middie class backgrounds,
with an average gross income of $3,583 per month, or $43,000 per year.

» 50.3% of clients who have enrolled in our DMP in the past year are homeowners
» Their average length of residence at one place is seven years.

* The average age of a client is 42 years old.

s About half of our clients have children.

e The median number of school years completed is 13 years for high school
graduates, and 16 years for those that have spent at least some time in college.

As you can see, this profile describes the average middle-class family. This is a trend
that by all indications will continue for the foreseeable future. Approximately 1 in 3
households in this country are struggling with consumer debt. In fact, Professor
Elizabeth Warren of Harvard University, who specializes in bankruptcy law, estimates
that 1 in 7 households are destined for bankruptcy. Looking a bit further into the future,
college students, and even those still in high school today, are taking on unprecedented
amounts of credit card and student loan debt before receiving their first real paycheck,
forcing many to drop out in order to pay their bills. Last year, 150,000 young adults
between 18-25 filed for bankruptcy, and 24 percent of students that complete or leave
college are moving back in with their parents due to their debt ioads. The fact is that
educated, middle-class, working people are bearing the largest burden of the current
personal debt crisis in this country.

Supplemental Testimony of Chyris Viale, COO 2
Cambridge Credit Family of Companies
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The Role of Fees in Providing Quality Service

Our clients’ backgrounds lead them to expect a certain level of service and support from
any company they do business with, particularly one that is helping them with their
finances. These consumers are accustomed to services such as online access to their
accounts, prompt and courteous customer service, and a general level of
professionalism that is lacking in much of our industry. We have recognized this for
years, and have fashioned our service around the wants and needs of consumers, not
creditors, unlike the majority of credit counseling companies today. Here is a partial list
of the services we offer all of our clients:

» Certified counselors and client services representatives that are thoroughly trained
and educated on topics of personal finance.

« Credit references that assist our clients in obtaining financing, and even buying new
homes.

s A hardship program that can reduce the normal DMP payment temporarily to assist
clients who are severely overextended.

o 24-hour access to all account information both online and over the phone.

» Free financial education and educational materials, such as a 2 % hour video called
“Your Financial Future,” featuring respected credit expert Deborah McNaughton and
monthly newsletters covering topics like understanding credit, budgeting, saving for
retirement, and buying a home.

« Daily, electronic dispersal of clients’ payments to creditors.

e Our Good Payer Program through which we have refunded over $14 million to our
clients to both assist and reward them for making timely payments.

None of these services would be possible without the ability to charge reasonable fees
that are proportional to the services we provide. Placing a cap on fees not only will fail
to make it any easier for a consumer to join a DMP, it will also make it much more

difficult for credit counseling agencies to obtain the revenue necessary to service their

Supplemental Testimony of Chris Viale, COO 3
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clients properly. We've seen this already. Credit counseling organizations that
mandate fee caps on their members have seen offices close and education programs
disappear. Many offices cannot even provide such basic necessities as customer

service departments or online access to account information.

Our fees also allow us to provide free financial education to consumers and the general
public. Out of the 40,000 consumers that call us each month, only about 12 percent
actually enroll in a DMP. The other 88 percent may receive simple budgeting advice to
extensive online interaction with a counselor depending on the consumer's wants and
needs. This education is provided free of charge. Restricting the ability to charge
reasonable fees would make this impossible, leaving consumers nowhere to turn.

Importantly, the evidence suggests that fees are not a problem for consumers.
According to a survey by Visa, one-third of consumers who left a DMP before
completion said they did so because the creditor's concessions were not sufficient.
Forty percent of these consumers filed for bankruptcy, clearly illustrating that creditor
policy could be much more effective in aiding clients enrolled in DMPs.

The Cambridge Good Payer Program

In most cases, if a client sticks with their payment plan, their upfront design fee will be
refunded through our Good Payer Program. Cambridge is the only company in the
industry that actually takes the Fair Share money received by creditors and shares it
with our clients. The philosophy behind the program is simple: Give clients an incentive
for making regular, on-time payments that will also help them financially to get out of
debt sooner. For each dollar we receive from creditors for payment on a client's debts,
we hold 50 cents in a trust for that client. Contrast this with every other credit
counseling company that keeps these Fair Share fees for themselves.

As a client's potential earnings in the Good Payer Program accrue, it is clearly
illustrated on their monthly statements. We have submitted information to the

Supplemental Testimony of Chris Viale, COO 4
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subcommittee that contains the details of how this money has been disbursed to our
clients. It an enormous amount of data, but the highlights are that, to date:
$14,096,000 has been refunded to 75,832 clients. The amount refunded is proportional
to the amount of debt managed. A consumer with a higher monthly payment will have
higher fees and also receive larger rebates. ltis all relative to the debt we are handling,
as illustrated in the information submitted to the subcommittee, which shows that
several clients with high debt loads and a high initial fee were refunded over $3,000,
even one at $6,000.

We believe this is a tremendously valuable program and encourage the committee to
ask other companies why they don’t do the same.

Professionalism and Pay in the Credit Counseling Industry

Simply stated, the level of professionalism in the credit counseling industry is poor. In
order to avoid this problem, Cambridge compensates its counselors in a manner that
aligns their interest with the interests of the clients. Our counselors average a yearly
income of approximately $43,000. Their pay is based on factors such as how many
consumers they assist, the education delivered, and more importantly, the success of

our clients.

There is a popular notion that performance incentives encourage counselors to act in
their own best interests, rather than in the interests of consumers. This is not true. With
the right incentives (at Cambridge we focus on education and retention as well as
enroliment) and compliance measures (our processes are ISO certified and our
computer systems are set up to prevent the unauthorized or inappropriate enroliment of
clients), we have been able to attract and retain quality counselors, transforming the
counseling position from a social service job to a true career. If's been our experience
that providing a high quality service in a compassionate, professional manner gets good
results for consumers: Fewer than 3 percent of our clients file for bankruptcy, and
approximately 34 percent graduate from our program. We feel that these results are

Suppiemental Testimony of Chris Viale, COO 5
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much stronger than any other company in the industry can produce, or is willing to
publish, and our pay structure is a big part of this success.

Disclosure

Consumers deserve absolute disclosure of services and fees prior to joining any
program. Full disclosure is an absolutely vital part of what we do. Following is the
process of how a consumer joins the Cambridge program.

A potential client expresses an interest in debt management and inquires about our
services. Our counselors are trained to ask potential clients several questions about
their debt and the types of bills they have in order to determine whether a DMP can help
them.

When we believe that we can help a client, the counselor will explain our services in
detail. This includes reminding the potential client that we are a debt management firm,
not a loan company; that we consolidate unsecured bills into a single monthly payment
and pay all of the individual creditors each month upon receipt of the client's monthly
payment; that as the client pays their bills through our company, we are able to gain
certain benefits from creditors that will help the client save money; and that by staying
current in their payments to us, we can help them get out of debt quicker than they
could on their own and save them money in the process.

Once the counselor is confident the potential client understands the service we provide,
they will fax out a service agreement for the client to review and sign. The service
agreement provides all of the relevant information about our program. Importantly, it
lays out our fee structure in explicit terms: that there is a one-time “design fee” equal to
one monthly payment, and that there is an ongoing “program service fee” equal to 10
percent of each month’s payment or $25, whichever is greater. (This is a general
description of our fees, they will vary slightly depending on state law.)

Supplemental Testimony of Chris Viaie, COO 4]
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The purpose of the signed service agreement is that it establishes that the potential
client understands our services and fees, prior to blinding the consumer's decision-
making process with quotes of benefits and savings. We deliberately present this to
clients before proposing a payment plan because they need to view the plan within the
context of what it will cost them. About 30 percent of people decide not to join our
program at this point. Most companies do the opposite; they present savings first,
disclosing their fees and terms of service later.

Beyond the written disclosures, which are very clear, our counselors are given very
specific instructions on how to talk to potential clients about our fees so that there can
be no misunderstandings. This is one scripted example from their handbook:

“The first payment is our initial fee to work with the banks to get the benefits
you're entitled to on line with your creditors so that from the second month on,
when your payment comes in, it goes out the following day, and that's what
the banks would be expecting. Then, from the second month on, 10 percent
of your monthly payment is our service charge to handle the bills for you. ..."

Once we have put together the proposed payment plan based on the client’s existing
balances and our knowledge of the various creditors’ guidelines, we will send this to the
client and walk them through it. The plan summary lists each creditor, the approximate
balance with each creditor and the portion of the proposed DMP payment that will go to
each creditor; the monthly service fee to Cambridge is also listed as a portion of the
total monthly DMP payment. The summary further lists:

The estimated repayment term;

The total approximate managed debt;

The one-time payment design fee (noting that it is not paid to the creditors);
The total estimated monthly fees;

The average expected good payer rebates;

The estimated net DMP repayment amount;

The estimated "on own” repayment amount; and

The estimated savings the client will experience if they complete the program.

This summary is a relatively new addition to our communications. While it's more

information than we are required to provide, we invested in the technology to make it
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Cambridge Credit Family of Companies



109

possible because it's helpful to our clients and it again reinforces both the costs and
benefits associated with our services.

So, it is not until this point — when the potential client has acknowledged the benefits
and fees associated with our services and has been advised of the monthly payment
plan — that a consumer makes the decision of whether to join our program. And, until
the client remits the first month’s payment fo us, we do not contact any creditors
regarding the client’s accounts.

Onece the client decides to join our program and remits payment, their counselor will call
and provide an orientation to the program, which includes what happens during the
coordination period with creditors and other helpful information. The counselor will
again pro-actively reconfirm that the client understands that the first month’s payment is
our fee. Specifically, the script says, “... The whole first month's payment is our fee to
get everything on line ...”

If at any time we cannot help a client or the client does not wish to participate in a DMP,
we will provide advice on budgeting or other tips relevant to their situation and
encourage them to visit our educational website, goodpayer.com, or fo call our free

advice line.

The Cambridge Commitment to Financial Education

One of the most accurate criticisms of our industry is the lack of true financial education
offered to indebted consumers by credit counseling companies. As long as consumers
remain ignorant of how the lending and financial communities work, personal debt will
always be a problem for Americans. At Cambridge, we're working to change this
dynamic. The vast majority of the 40,000 consumers who contact us each month take
advantage of nothing more than free access to financial education. Only about 12

percent of consumers who contact us ever join a debt management program.

Supplemental Testimony of Chris Viale, COO
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We offer education through one-on-one counseling; community presentations; a 2 %
hour video featuring respected credit expert Deborah McNaughton that is given fo all
clients; monthly financial newsletters covering topics like understanding credit,
budgeting, saving for retirement, and buying a home; and our comprehensive financial
education web site, GoodPayer.com. We are also working with Junior Achievement to
conduct a pilot education program for high schools that we hope to roll out nationally.
One of the most accurate criticisms of our industry is the lack of true financial education
offered to indebted consumers by credit counseling companies.

Conclusion

As the premier debt management firm in the nation, Cambridge is committing to leading
a credit counseling industry that serves all consumers with a high level of transparency,
respect, compassion, and professionalism. It is our view that the answer to these
problems does not lie in capping fees, but rather in federal rules-of-the-road for how this
industry should operate in the future. We would support federal legislation to:

» Strengthen disclosure requirements that ensure consumers fully understand the
costs and benefits of any debt management program prior to joining;

o Clearly establish federal jurisdiction through the FTC of consumer protection and
other business practice issues to ensure strong and equal application of federal
regulations as opposed to piecemeal regulation by states; and

+ Federal pre-emption of state laws that mandate that credit counseling companies
operate as non-profits in order to administer DMPs.

In our view, this last point is critical to the future viability of this industry. While we
operate in compliance with all IRS requirements for a 501 (c) (3) organization, we would
fully support the ability of credit counseling companies to operate as either non-profit or
for-profit companies, giving consumers a choice of the type of organization with which
they wish to work. Currently, there is no choice. Most states mandate that credit
counseling organizations be set up as non-profits. As noted earlier, credit counseling
organizations that charge littie or no fees and rely almost exclusively on commissions
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from creditors to operate are struggling to survive. Should they survive, they can
continue to provide one level and type of service to customers. Cambridge on the other
hand has created a business model that is updated and focused on the needs and
wants of today’s consumer of credit counseling (professional service, online access,
instant disbursement) and that charges a reasonable fee for service.

Some people are attempting to prevent an evolution in the industry by proposing things
like mandated fee caps. This is the absolute wrong way to go. Credit counseling
should be no different than any other financial services business. Consumers should
know what they're paying for, get what they're paying for, and the federal government
should enforce disclosure and fair business practices. There's simply no reason to try
to prevent this industry from evolving to a for-profit model, when the consumer demand
for credit counseling services is huge. The federal government needs to step up and
regulate an evolving industry, not try to roll back the clock on the industry and keep it

limited to a model that is now 20 or more years out of date.

We look forward to working with this committee and others in Congress to devise an
appropriate set of federal guidelines and enforcement policies that will work for this
industry and its consumers.

Supplemental Testimony of Chris Viale, COO 10
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Cambridge Credit Counseling Corp,

Counselor Answer Guide

Talk Slowly Talk Clearly Speak Loudly

ANSWERS TO QUESTIONS CLIENTS MAY HAVE

L_REGARDING OUR FEES

1. WHAT ARE MY FEES? (BEFORE PAPERWORK IS FAXED.)

We provide a free budget analysis and evaluation to determine the advice needed for your financial situation. Through this
evaluation, if together we find our debt management plan is right for you, the fees we charge will be included inside the
payment we set up to handle the bills for you. Once we go over your bills in detail, we will send you a full breakdown going
over the fees we’re charging you and what you’ll be saving. Then, if what we set up is good for you, we’ll start helping you
right away.

2. INEED TO KNOW WHAT THE FEE WOULD BE.

The first payment is our initial fee to work with the banks to get the benefits you're entitled to on line with your creditors
s0 that from the second month on, when your payment comes in, it goes out the following day, and that’s what the banks
would be expecting. Then, from the second month on, 10% of your monthly payment is our service charge to handle the
bills for you. Of the fees we’re charging you, you get some of that back through what's called The Good Payer Program.
The creditors give back to us anywhere from 5% to 10% on average of the money we send them. It’s called a Fair Share
contribution for the service we provide the banks. The money they send back to us, we place into a client trust account, and
you're eligible to receive half of that back after every six months by making your payments on time and in full. We’re the
only organization that offers this type of incentive program to help offset some of the fees that we are charging you.

2A. (MIONLY) INEED TO KNOW WHAT THE FEE WOULD BE.

The first payment does not go out to the creditors. $25 of the first payment is our initial fee. The remainder will be held
in a client trust account. Once we get the consent of 51% of your creditors, the rest of the first payment will be used for the
maintenance of your account throughout the program so that from the second month on, when your payment comes in, it
goes out the following day, and that’s what the banks would be expecting. Then, from the second month on, 10% of your
monthly payment is our service charge to handle the bills for you. Of the fees we’re charging you, you get some of that
back through what’s called The Good Payer Program. The creditors give back to us anywhere from 5% to 10% on average
of the money we send them. 1t’s called a Fair Share contribution for the service we provide the banks. The money they
send back to us, we place into a client trust account, and you're eligible to receive half of that back after every six months
by making your payments on time and in full. We’re the only organization that offers this type of incentive program to help
offset some of the fees that we are charging you.

3. EXPLANATION OF ONE MONTH FEE.

The first payment you make to our firm is our initial fee. Let me explain what that allows us to do. When we receive your
first payment, we send out legal documents to each and every one of your creditors to inform them that you have hired our
services to handle the bills from this point on. This whole first month we are working with your creditors to gain the
benefits of reduced interest rates and other benefits you're entitled to, to make sure your accounts are online so that from
the second month on, when your payment comes in, it is sent out the following day and that is what your creditors will be
expecting. The entire first month is a transition period, which allows us to save you the type of money you’re looking to
save in paying your bills down.
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Cambridge Credit Counseling Corp. Counselor Answer Guide

Talk Slowly Talk Clearly Speak Loudly
4. 'WHEN WILL THE CREDITORS RECEIVE MY PAYMENTS?

As you know, the first payment is our fee, so the creditors do not get paid in the first month. What we do is send proposals
to let them know that you’ve hired us as your debt management firm. From the second month on, once we have confirmation
that we’ve received your payment, the money is disbursed to ail of your creditors immediately, unlike most other credit
counseling companies who will hold each payment for up to 15 days before disbursing to your creditors.

4A. (MI ONLY) WHEN WILL THE CREDITORS RECEIVE MY PAYMENTS?

As you know, the first payment does not go out to the creditors. $25 of the first payment is our initial fee. The remainder
will be held for the maintenance of your account throughout the program, so the creditors do not get paid in the first month.
‘What we do is send proposals to let them know that you’ve hired us as your debt management firm. From the second
month on, once we have confirmation that we’ve received your payment, the money is disbursed to all of your creditors
immediately, unlike most other credit counseling companies who will hold each payment for up to 15 days before disbursing
to your creditors.

5.  WHATABOUT THE 10% YOU CHARGE?, OR
HOW CAN YOU CHARGE A FEE AND BE NON-PROFIT?

The fees we charge are for the overhead of the company, the staff and facilities. Some of the fees we charge come back to
you through the Good Payer Program. Let me explain. Creditors give back anywhere from 5% to 10% on average of the
money we send them. After every 6 months you’re carrent on onr program we give back to you half of the money we have
collected as a bonus for simply making your payments on time to us, so that helps offset some of the fees that we are
charging you.

6. DO YOU CHARGE ADDITIONAL FEES IF I SEND EXTRA MONEY?

Yes, we charge 10% of the money you send to us monthly as a service fee. You may have read about our Good Payer
Program. This is a great program! Let me explain. Creditors give back anywhere from 5% to 10% on average of the
money we send them. After every 6 months you're current on our program we give back to you half of the money we have
collected as a bonus for simply paying your bills on time. Sending more money to the creditors through us would increase
the amount of money you get back from the Good Payer Program, which would help offset some of the fees that we are
charging you.

6A. DO YOU CHARGE ANY ADDITIONAL FEES IF I WANT TO PAY AN ACCOUNT
OFF INFULL?

No. We don’t charge any additional fees for our Account Payoff Services. As a matter of fact, it would cost you less to pay

an account off through us. Let me explain. An example being, if you have a balance of $10,000 on an account and that

creditor coniributes 10% to the Good Payer Program, if you pay it off through us, we would get back $1,000, and then you

would get a check back for $250, so it would only cost $9,750 to pay it off through us!

7. ARE YOU LICENSED IN MY STATE?, OR

YOU CAN’T CHARGE FEES FOR YOUR SERVICE IN MY STATE!
We’re not located in your state. Cambridge Credit Counseling Corp. is located in Massachusetts and we help people
nationwide, Our services are executed in Massachusetts, and we are in full compliance with Massachusetts State Law, so
we can help you.

8.  WHAT’S YOUR INTEREST RATE?
That is the great part! We are not a bank. We don’t charge an interest rate. We work directly for you to lower the high
interest rates the banks are charging you. That’s what allows us to save you money. Actually, we are a non-profit community

service working directly for consumers to help them become debt free much faster. 2
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GOOD PAYER DISBURSEMENTS BY AMOUNT DISBURSED

| REBATED MONEY REBATES IN
EARNED AND SENT | EMERGENCY

CUS_NUM TO CLIENTS CLIENT TRUST | INITIAL FEE
MO010046 | $ 6,352.75 | § - $ 2,495.00
M0016722 | § 452862 | § - $ 2,079.00
M0017060 | $ 3,881.20 | $ 12826 | § 1,468.00
Moo11215 | § 3,83594 1 % 119.75 1 § 2,207.00
M0093652 | § 3,666.80 | § 477 | § 1,495.00
M0029505 | $ 3,637.71 | 8 268.18 | § 1,680.00
M0018980 | 3§ 3,603.14 | § - $ 1,023.00
M0024580 | § 3,596.17 | § - $ 1,799.00
M0029568 | $ 3,53532 | § - $ 1,000.00
M0098963 | § 344738 | § 1222 1§ 1,895.00
M0038368 | § 3,446.51 | $ - $ 2,000.00
M0017118 | § 3,369.29 | § - $ 1,688.00
MO118212 | § 333062 | §$ 1093 1 8 -
M0017016 | 3,269.96 | $ - $ 1,622.00
M0011208 1§ 3,217.85 | 8 - $ 1,295.00
M0032844 | § 3,186.68 | § - $ 2,004.00
M0010174 | § 3,163.50 | § - $ 899.00
M0028506 | § 3,14140 | § - $ 1,148.00
M0013076 | § 3,136.70 | § - $ 1,485.00
M0080527 | § 3,087.30 | 8 - $ 1,922.00
M0010014 | § 3,04895 1 $ - $ 312,00
M0032194 | § 3,04343 % 22763 | § 2,211.00
M0024193 | § 2,928.61 | § - $ 1,555.00
M0027391 | % 2,902.26 | $ - $ 1,327.00
M0067666 | $ 2,893.90 | § 33856 | § 1,385.00
M0011320 | § 2,868.65 | § - $ 1,458.00
M0027069 | 3 2,84523 | § 8553 1% 1,850.00
M0028887 | § 2,829.07 | § 929 1§ 746.00
M0023204 | § 2,81098 | § 102 |8 815.00
M0010433 | § 2,800.07 | § - $ 1,748.00
M0020792 1§ 2,736.15 | § - $ 1,474.00
M0086969 | § 2,696.94 | § - $ 2,638.00
M0025980 | § 2,680.80 | § - $ 1,385.00
M0013791 | 8 2,678.91 | § - $ 1,405.00
M0022484 | § 2,670.01 | § - $ 871.00
M0015282 | § 2,664.45 | § - $ 2,377.00
M0020255 | § 2,640.06 | § - M 484.00
M0036651 | § 2,632.73 | § 872518 985.00
M0011154 | § 2,605.75 | § - $ 1,089.00
M0019367 | § 2,602.06 | § - $ 1,936.00
M0019054 | $ 2,588.26 | $ - $ 1,523.00
M0012747 | § 2,579.99 | § - $ 1,292.00 |
M0032125 | $ 2,554.03 1 § - $ 1,233.00
M0014209 | § 2,54423 1 § 62518 1,078.00
M0012800 | § 2,520.89 | § - 3 1,353.00
M0026733 | § 2,516.15 | § - $ 800.00
M0086467 | 2,486.87 | § 40302 ' $ 2,000.00
M0025732 | $ 2,482.90 | § - $ 727.00
M0023386 | § 247520 | $ - $ 1,459.00
M0061697 | § 247310 1 § - $ 1,816.00
MO0028110 | $ 246337 1 § - 3 1,572.00

Page 1
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Page 1 of 1

Statement Date: 03/18/2004

Congratulations!
You have earned $140.89
through the Good Payer Program *

* SEE REVERSE FOR ELIGIBILITY AND INSTRUCTIONS

Payment Received: 03/04/2004 Payment Amount: $893.00

Name Account Number Payment Reference Number
CHASE BANK CARD (EFT) $49104289375XXXX $198.00 5-852109
CITIBANK CC8(5424180 EFT)MA11 542418043248XXXX $117.00 5-852123
FIRST BANKCARD CTR FNBO (EFT) 441853917568 XXXX §$172.00 5-904809
FIRST USA BANK (EFT) 441712115283XXXX $101.00 5-852184
GECS (JC PENNEY) (EFT) 318060XXXX $27.00 5-852200
GECS (WALMART) (EFT) 60322070801 7XXXX $32.00 5-852212
KOHLS 032203XXXX $10.00 5291416
MBNA (749 ACCOUNTS)YEFT) 7498106675XXXX $ 147.00 5-852281
CAMBRIDGE MONTHLY CHARGE $89.00

Next Payment Due: 04/04/2004 Amount Due: $893.00

PLEASE NOTE: No changes or adjustments of any kind (such as payment amount, payment due date, checking account information) will
be made to your account within seven (7) business days of your scheduled due date.

Reminder: Any changes to your account must be submitted in writing.

(DETACH AND RETURN WITH PAYMENT)

You are enroHed on our ACH program. Funds will automatically be withdrawn, as per your request.

MO183XXXX 000893008

Phone Number Change:
DUE DATE: 04/04/2004
CUSTOMER NAME: Address Change Information
CUSTOMER NUMBER: MOI8XXXX
PAYMENT DUE: $ 893.00

PAYMENT SENT:
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IMPORTANT PROGRAM INFORMATION

Good Payer Program
Our Good Payer Program gives you money back for paying
your debts on time and in the required amount each month.
We base this upon Cambridge collecting what is known as
Fair Share from your creditors. This is a voluntary
contribution we receive from participating creditors for the
helpful services we provide to you. For every six-month
period you complete through our program, making your
payments on time and in the required amount, you will
earn 50% of all funds collected on your behalf. If we collect
$250, at your request, we will GIVE YOU $125 just for paying
your bills! And this is continuous over the life of our program.
After every six months of timely payments, the front of your
Wt will reflect approxi ly how much you have
earned.

To receive your Good Payer Program bonus, simply visit us
at www.cambridgecredit.org. You can enter the Client
section of our website and request your Good Payer Program
bonus. You may also contact our Client Services
Department at 413-821-8900 to request your bonus,
Otherwise, you can allow the funds to build in the client
trust account for savings or emergency purposes. You can
also have the money applied to your monthly payment if
you encounter unexpected expenses or some other difficulty
making the full payment on your own.

Cambridge Bucks Program

This exciting program rewards you with cash incentives for
something you are probably already doing; telling your
personal friends, neighbors, and family about us. Here is
how the program works: through Cambridge Bucks you
will receive $20 for your initial referral that joins our program.
Our Double Bucks program will reward you with $40 for
your second referral that joins. For your third referral on,
you will again receive $20 for each person that joins our
program. One of the great things about this program is that
you can still earn cash even after you have repaid your
debts through our organization.

Simply tell your friends, neighbors, and family about
Cambridge Credit Counseling Corp. and have them call
our Savings Line, exclusively for your referrals, at 1-800-
403-3433, Extension 682. Be sure to give them your
telephone number so that we can forward your “Bucks”
and “Double Bucks™ to you.

Mortgage Referral Program

Upon your request, we can iniroduce you {o a variety of
mortgage companies through our Nationwide Morigage
Referral Program. This program includes first and second
mortgages. Our Mortgage Referral Program is performed
on a non-fee basis.

Reference Letters

By maintaining your commitment to our program, you create
a positive payment history. If at any time in the future you
are trying to obtain financing, we can provide you with a
letter of reference that will back you up and actually enhance
your ability to achieve your goals.

ACH (Electronic Funds Transfer)

The easiest method of payment is to have Cambridge
withdraw your monthly payment from your checking account,
Because this is so simple, most of our clients utilize this
method. You will still receive your monthly statement
showing your payments. To get an application, please
contact our office at 413-821-8900, Extension 5092.

24-Hour Access

Our toll-free Account Information Line, 1-800-527-7595,
allows you 24-hour access fo information regarding your
progress on our program, There are a variety of options
available to you when using this system.

Remember to keep this statement for your records

Cambridge Credit Counseling Corp.
P.O.Box 1300
Lewiston, ME 04243-9404

OP14-121103.4
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CITIBANK
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CHASE

BANK OF AMERICA
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DEBT MANAGEMENT PLAN SUMMARY

ACCOUNT NUMBER

AXXKXXKKXXXX4458
KXXKXXXXXXAKDTB4
KXXEXXKXXXXX5874
KXXXXXXXXXxXX8745
KXXXXXXXXAXX4577

APPROX
BALANCE

DMP

PAYMENT

REGULAR MONTHLY PAYMENT: 374.00
PRO FORMA STATEMENT

ESTIMATED* REPAYMENT TERM: 55 MONTHS
TOTAL APPROXIMATE* MANAGED DEBT: 15,083.61
PAYMENT DESIGN FEE: (THIS PAYMENT IS NOT PAID TO YOUR CREDITORS) 374.00
TOTAL ESTIMATED* MONTHLY FEES: 2,035.00
AVERAGE EXPECTED* GOOD PAYER REBATES: 593.12
ESTIMATED* NET DMP REPAYMENT AMOUNT: 20,350.88
ESTIMATED 'ON OWN'** REPAYMENT AMOUNT: 58,307.79

ESTIMATED SAVINGS: 37,956.91
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CAMBRIDGE

CREDIT COUNSELING CORP.
67 HUNT ST.

AGAWAM, MA 01001

BILI. GREEN
123 MAIN ST
SPRINGFIELD, MA 01001

DEBT MANAGEMENT PLAN SUMMARY

APPROX DMP

CREDITOR NAME ACCOUNT NUMBER BALANCE PAYMENT
CITIBANK XXXKXXXXXXKXXK4458 2,500.00 60.00
SEARS KXXXXXXKXKXXX5784 892,12 25.00
CHASE KXXXKXKXXKXXX5874 4,231.19 $5.00
BANK OF AMERICA HXXKARXKXKXXX8T45 3,218.12 72.00
MBNA XXXXXXKXXXXXKA577 4,242.18 85.00
MONTHLY FEE 37.00
REGULAR MCNTHLY PAYMENT: 374.00

PRO FORMA STATEMENT

ESTIMATED* REPAYMENT TERM: 55 MONTHS
TOTAL APPROXIMATE* MANAGED DEBT: 15,083.61
PAYMENT DESIGN FEE: (THIS PAYMENT IS NOT PAID TO YOUR CREDITORS) 374.00
TOTAL ESTIMATED* MONTHLY FEES: 2,035.00
AVERAGE EXPECTED* GOOD PAYER REBATES: 593.12
ESTIMATED* NET DMP REPAYMENT AMOUNT: 20,350.88
ESTIMATED 'ON OWN'** REPAYMENT AMOUNT: 58,307.79
ESTIMATED SAVINGS: 37,956.91

* ALL DMP ESTIMATES ARE BASED UPON THE EXPECTED CREDITOR ACCEPTANCE OF THESE
PAYMENT ARRANGEMENTS AND THEIR STANDARD DMP CONCESSIONS.

*% 'ON OWN' ESTIMATES ARE BASED UPON REPAYMENT OF REVOLVING CHARGE ACCOUNTS
AT 18% APR WITH A 2% MONTHLY PAYMENT. INDIVIDUAL 'ON OWN' REPAYMENT AMOUNT
AND SAVINGS MAY VARY. LATE OR MISSED PAYMENTS WILL CAUSE LONGER REPAYMENT

TERMS AND HIGHER REPAYMENT AMOUNTS.

TO AUTHORIZE DIRECT DRAFT THROUGH THE ACH NETWORK, PLEASE HAVE THE
FOLLOWING AUTHENTICATION CODE AVAILABLE FOR YOUR NEXT COUNSELING
SESSION, AS WELL AS YOUR CHECKING ACCOUNT NUMBER AND ABA ROUTING
NUMBER FOR ACH TRANSACTIONS {(CALL YOUR BANK FOR THIS.) ALSO, THIS CODE
WILL BE USED FOR CONFIRMATION OF RECEIPT OF THE PRO FORMA STATEMENT.

AUTHENTICATION CODE: w3768
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*PREMIER* *BONDED*
CAMBRIDGE

CREDIT COUNSELING CORP. Page2
§7 Hunt Street Tel: (313) §21-8000
Agawam, MA 01001 Fax: (413) 821-0925

Cust. Service: (413) 8216901

monthly payment amount. CAMBRIDGE's Monthly Payment Design Fee for creating an acceptable proposed
Monthly Payment will be equivalent to one proposed Monthly Payment and willbe payable upon the CLIENT's
acceptance of the proposed Monthly Payment. This proposed Monthly Payment will not increase by more than
15% without your consent when the Payment Program is put into effect as explained below, unless the debt
actually owed to any of your creditors is greater than the amount reported by you to CAMBRIDGE. The
proposed Monthly Payment will include the 10% Payment Processing Fee described below. Any reductions
1 the CLIENT's monthly payment amount will normally be achieved by increasing the total number of
payments but not by reducing the principal amount of the debt owed.

CAMBRIDGE’s Creditor Cooperation and Payment Services and Payment Program Fee

Upon receipt of a signed Agreement and Monthly Payment Design Fee, CAMBRIDGE will do the
following: CAMBRIDGE will set up a creditors payment account in its computerized system. It will use its
best efforts to obtain your creditors’ cooperation 1n the acceptance of their respective shares of the proposed
Monthly Payment or of an amount that will increase the amount you must pay monthly to no more than 15%
higher than the original proposed Monthly Payment without your consent (“Modified Monthly Payment”).
However, the Monthly Payment Design Fee is earned for the services rendered based upon the information you
originally provide to CAMBRIDGE. CAMBRIDGE will request a reduction or waiver of the Client’s interest
rate and any late charges and seek rebates for the Client Bonus Payment Program described below. Each month
thereafter, you will pay the Monthly Payment, or Modified Monthly Payment if there is any modification, to
CAMBRIDGE and CAMBRIDGE will pay your creditors. CAMBRIDGE is a not for profit corporation.
CAMBRIDGE is not a loan company. It may, however, at its own discretion, advance its own money to pay
your creditors. CLIENT agrees to repay any such advance within 30 days from the date CAMBRIDGE makes
the advance on your behalf. In the event any of your payments is less than the amount required above,
CAMBRIDGE shall have the right to return such payment to you, or to, after deducting its Payment Program
Fee, disburse the remainder of the money to your creditors in the manner that CAMBRIDGE determines would
be most beneficial to you. If any of your payments is more than the amount required above, CAMBRIDGE
shall have the right to disburse the additional amount, after deducting its Payment Program Fee, to your
creditors in the manner that CAMBRIDGE determines would be most beneficial to you. In addition, if any of
the information identifying your account with any of your creditors is incorrect and prevents CAMBRIDGE
from making payment on your behalf to that creditor, CAMBRIDGE will hold the funds allocated to that
account in ltSrust for you until CAMBRIDGE is able to obtain sufficient information to make the payment on
your behalf.,

CLIENT understands that in the event that the CLIENT removes an account that was originally included
on the program, the CLIENT will not be entitled to a partial refund of the Monthly Payment Design Fee.
CLIENT also understands that any interest rate reductions that CAMBRIDGE is able to obtain on the CLIENTS
behalf may not occur immediately. Some creditors require that they receive a certain number of consecutive
payments before they make any interest rate adjustments.

CAMBRIDGE's Payment Program Fee for setting up the creditor accounts, obtaining the cooperation of
your creditors to any interest rate or other reductions that may be obtained, and receiving and paying out your
monthly payments to your creditors will be ten (10%) percent of the amount you pay to CAMBRIDGE each
month or $25, whichever is greater. This Payment Program Fee shall be included in and deducted from each
payment received from the CLIENT. If you desire to add additional creditor accounts at a later date, an
additional monthly service charge will be due for those additional accounts.

SUMMARY OF CAMBRIDGE’S FEES
Monthly Payment Design Fee = proposed Monthly Payment - one time only.

Payment Program Fee = 10% of each payment made to CAMBRIDGE to be distributed to your creditors or
Date Client (Primary)
© 1996 Cambridge Credit Counseling Corp. Client (Secondary)

ver 112197.2
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CAMBRIDGE *Iso 9001:2000 REGISTERED* *BONDED*
CREDIT COUNSELING CORP. Page 1

A 501{c)}(3) NOT-FOR-PROFIT ORGANIZATION (NOT A Loax COMPANY)

67 Hunt Street Tel: (413) 821-8900
Agawam, MA 01001 Cust.Service: (413) 821-6901

SERVICE AGREEMENT

AGREEMENT, entered into as of the day of 20, by and between
First Name(1): M.I____ Last Name(1}

First Name(2): M.L____ Last Name(2)

SSN(I): SSNQ2):

Address: Apt. Phone (H):

City: State: Zip: Phone (W):

E-mail Address:

and CAMBRIDGE CREDIT COUNSELING CORP. You are referred to in this Agreement as the "CLIENT" or "you" or
"your” and CAMBRIDGE CREDIT COUNSELING CORP. is referred to in this Agreement as "CAMBRIDGE."

Reason For The Agreement

You would like to consolidate into gne convenient monthly payment all your monthly payments to creditors such as your
credit card companies and/or other consumer lenders. In addition, if possible, you would like to reduce the size of your
total monthly payment to these creditors to a more manageable level and reduce the interest rate you are currently paying.
CAMBRIDGE has offered to:

1. Consolidate your payments into one convenient monthly payment (CLIENT understands that accounts

luded in the Debt Manag t Plan will be closed),

2. Use its best efforts to reduce the amount of your monthly payments,

3. Use its best efforts to reduce the interest rate you are currently paying to your creditors, and

4. Pay to you as a bonus, fifty (50%) percent of any creditor contributions that CAMBRIDGE is able to obtain

from your creditors in accordance with the Good Payer Program described below.

ACCORDINGLY, YOU, THE CLIENT, AND CAMBRIDGE AGREE AS FOLLOWS:

1. CAMBRIDGE'S SERVICES, FEES AND SIGN UP INSTRUCTIONS
Payment Design Services and Fee

Upon receipt of a copy of a signed Service Agreement and Creditor Listing Sheet, CAMBRIDGE will do the following:
using the credit card and other debt information provided by the CLIENT, CAMBRIDGE will analyze the CLIENT's debt
structure, research creditor practices and calculate a proposed monthly payment amount acceptable to the CLIENT
("Monthly Payment"). Tt is extremely important that the debt information that you provide to CAMBRIDGE is correct
and does not underestimate the amount owed by you. CAMBRIDGE will use its best efforts to create a Monthly Payment
based upon this debt information that reduces the CLIENT's monthly payment amount. CAMBRIDGE's Payment Design
Fee for creating an acceptable proposed Monthly Payment will be equivalent to one proposed Monthly Payment and will
be payable upon the CLIENT’s acceptance of the proposed Monthly Payment. This Agreement will be executed upon
CAMBRIDGE's receipt of CLIENT's signed Service Agreement and Payment Design Fee in accordance with
Massachusetts’ law.

Date Client Signature (1}

Client Signature {2)
$A01-11230223
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This proposed Monthly Payment will not increase by more than fifteen (15%) percent without your consent when the payment
program is put into effect ag explained below, unless the debt actually owed to any of your creditors is greater than the amount
reported by you to CAMBRIDGE. The proposed Monthly Payment will include the ten (10%) percent Payment Program
Service Fee described below.

CAMBRIDGE's Creditor Cooperation and Payment Services and Payment Program Service Fee

Upon receipt of a signed Agreement and Payment Design Fee, CAMBRIDGE will do the following: CAMBRIDGE will set up
a creditors payment account in its computerized system. It will use its best efforts to obtain your creditors’ cooperation in the
acceptance of their respective shares of the proposed Monthly Payment or of an amount that will increase the amount you must
pay monthly to no more than fifteen (15%) percent higher than the original proposed Monthly Payment without your consent
("Modified Monthly Payment"). However, the Payment Design Fee is earned for the services rendered based upon the
information you originally provide to CAMBRIDGE. CAMBRIDGE will request a reduction or waiver of the Client's interest
rate and any late charges and seek rebates for the Client Good Payer Program and Account Pay-Off Services described below.
CAMBRIDGE will use its best efforts to obtain these benefits, however, there is no guarantee that your particular creditors will
extend these benefits in your case. Each creditor has their own policies regarding what accounts may or may not qualify for a
Debt Management Plan. Each month thereafter, you wiil pay the Monthly Payment, or Modified Monthly Payment if there is
any modification, to CAMBRIDGE and CAMBRIDGE will pay your creditors. In the event any of your payments is greater or
less than the amount required above, CAMBRIDGE shall have the right to, after deducting its Payment Program Service Fee,
disburse the remainder of the money to your creditors at CAMBRIDGE’s discretion, or to return such payment to you. In
addition, if any of the information identifying your account with any of your creditors is incorrect and prevents CAMBRIDGE
from making payment on your behalf to that creditor, CAMBRIDGE will hold the funds allocated to that account in trust for
you untit CAMBRIDGE is able to obtain sufficient information to make the payment on your behalf. If you do not provide the
required information, CAMBRIDGE shall have the right to disburse these funds to your creditors at CAMBRIDGE’s
discretion. CLIENT understands that in the event that the CLIENT removes an account that was originally included on the
program, the CLIENT will not be entitled to a partial refund of the Payment Design Fee. CLIENT also understands that any
interest rate reductions that CAMBRIDGE is able to obtain on the CLIENTS bebaif may not occur immediately. Some
creditors require that they receive a certain number of consecutive payments before they make any interest rate adjustments.

CAMBRIDGE's Payment Program Service Fee for setting up the creditor obtaining the cooperation of your creditors to any
interest rate or other reductions that may be obtained, and receiving and paying out your monthly payments to your creditors will be
ten (10%) percent of the amount you pay to CAMBRIDGE each month or twenty-five {$25) dollars, whichever is greater. This
Payment Program Service Fee shall be included in and deducted from each payment received from the CLIENT. if you desire to add
additional creditor accounts at a later date, an additional monthly service charge will be due for those additional accounts.

Summary of CAMBRIDGE's Fees

Payment Design Fee = proposed Monthly Payment - one time only.

Payment Program Service Fee = *ten (10%) percent of each payment made to CAMBRIDGE or twenty-five ($25) dollars,
whichever is greater,

*THIS IS NOT A FINANCE CHARGE OR INTEREST RATE

This is not THIS IS proposed Monthly Payment on Program = $300 THISIS Example of
your proposed ONLY AN *10% Payment Program Service Fee = $36  ONLY AN Payment Program
Monthly Payment | EXAMPLE  Disbursement to Creditors = $270  EXAMPLE Service Fee

* Your actual payment amount may be greater or less than this example o

Date Client Signature (1)

Client Signature (2)
SA01-112302.23
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CAMBRIDGE Program Sign up Instructions

When you are satisfied with the proposed Monthly Payment amount and understand and agree to the rest of the terms of
this Agreement, you simply mail your Payment Design Fee in the amount equal to the proposed Monthly Payment. Note
that all payments must be in the form of a CERTIFIED CHECK, POSTAL MONEY ORDER, OR ELECTRONIC BANK
PAYMENT payable to CAMBRIDGE. IMPORTANT! If you are current on your creditor payments and you wish to
maintain your current status AND you can afford fo, you must make this month's payment to avoid your creditors reporting to
credit reporting agencies that you were thirty (30} days late. CAMBRIDGE's payments to creditors will not start until after it
receives your second payment which is due thirty (30) days after you pay the Payment Design Fee.

1I. CANCELLATION AND REFUNDS

CLIENT may cancel this Agreement and receive a full refund of the Payment Design Fee by giving CAMBRIDGE written
notice of cancellation by certified mail, return receipt requested. The written notice of cancellation must be received by
CAMBRIDGE within seven (7) days (not including Sundays and U.S, Postal Service holidays) after CAMBRIDGE receives
the CLIENT’s Payment Design Fee. Your money will be refunded within ten (10) days after receipt of notice of cancellation.
At any time, you may discontinue making any further monthly payments to CAMBRIDGE without further obligation to
CAMBRIDGE. However, the CLIENT will remain liable to pay the balance of the debts owed to the creditors in accordance
with your agreement with your creditors. Failure to make payment to CAMBRIDGE for any ninety (90) day period will, at
CAMBRIDGE's option, cause termination of this Agreement.

1. GOOD PAYER PROGRAM

CAMBRIDGE has instituted a program to try to obtain contributions from your Creditors for CAMBRIDGE's prompt and
professional efforts, which we feel are the best in the debt bust In appreciation for your loyal and
continuing participation in our program, for every six (6) month period that you complete by making all your payments on
time and in the required amount, we will pay to you a bonus of fifty (50%) percent of any such creditor contributions that we
receive from your creditors. For example, if CAMBRIDGE receives contributions totaling ore hundred fifty ($150) dollars
from your creditors during the first six (6) months that you are on the program, we would pay a seventy-five (375) dollar
bonus to you. If you continue to make timely and appropriate payments for a second six (6) month period, we will again pay
to you fifty (50%) percent of any creditor contributions received by us during that second six (6) month period. While there is
no guarantee that we will be able to achieve creditor contributions for the Good Payer Program, we will do our best. Many
creditors will pay such contributions. If we are successful, at your request, we will mail you a bonus check after the
completion of each six (6) month period. Otherwise, any monies collected on your behalf will remain in your client trust
account. Upon completion or discontinuation of your Debt Management Program, any monies remaining in your client trust
account that were collected on your behalf (your fifty (50%) percent of funds collected for each six (6) month period of
Proper Payments not previously remitted to you) will be mailed to you along with your letter of closure.

1V. RE-EVALUATION

If the CLIENT makes at least six (6) months of payments on time and in the appropriate amounts, at the request of the
CLIENT, CAMBRIDGE will use its best efforts to reduce the CLIENT's regular Monthly Payment amount. Re-Evaluation
can be attempted after each six (6) month period of on time payments. If successful, each Re-Evaluation will extend the
CLIENT’s debt repayment over a longer period of time.

Date Client Signature (1)

Client Signature (2)
SA01-112302.23
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V. ACCOUNT PAY-OFXF SERVICES

In the event you would like to pay-off any or all of your accounts on our program, we will refund you twenty-five (25%)
percent of any creditor contributions we collect on your behalf. For example, if CAMBRIDGE receives contributions totaling
five hundred ($500) dollars from your creditors, we would refund you one hundred twenty five (§125) dollars. This refund will
be forwarded to you within ninety (90) days after you make the pay-off through CAMBRIDGE. The Account Pay-Off Services
only pertains to creditor contributions that were collected on actual pay-offs received and does not include creditor contributions
received on behalf of the CLIENT during the normal course of the CLIENT’s debt repayment.

VI. PROTECTION OF CAMBRIDGE

The CLIENT agrees to take full responsibility for and protect CAMBRIDGE, its employees, personnel, or agents from any
claim, suit or demand of creditors ("Claim™) arising out of this Agreement and any credit application containing information
supplied or approved by you that we submit at your request; provided, however, such client indemnification shall not be
applicable where CAMBRIDGE is deemed grossly negligent by its actions. The CLIENT will reimburse CAMBRIDGE for
any legal fees, expenses or monies paid relating to any such claim, The CLIENT agrees that CAMBRIDGE is not liable for any
damages to the CLIENT, including garnishments, levies, late fees, negative credit history or repossessions, caused by anyone
else including your creditors, the postal or other widely used parcel or mail detivery. CAMBRIDGE's liability for any breach of
this Agreement shall be limited to payment of late fees and additional interest charges incurred, if any, or refund of all fees
collected for Payment Program Implementation, at CAMBRIDGE's option. You shall immediately give CAMBRIDGE written
notice of any problems with payment that you become aware of. CAMBRIDGE shall not be liable for any damages that
occurred after you could have given notice to CAMBRIDGE if such damages could have been avoided had you given such
notice.

VII. DEBTOR'S CREDIT RATING AND ACCOUNTS

The CLIENT understands that CAMBRIDGE makes no rcpresentation about any aspect of the CLIENT's credit rating.
Creditors wiil sometimes report participation in CAMBRIDGE's p asa " credit o ling" item on your credit
report, Persons with perfect credit histories may have their credit record adversely affected. CAMBRIDGE has no control over
reporting or interpretation, as it is strictly a creditor and lender decision. The CLIENT's credit rating is outside of the scope of
this Agreement, however, at the CLIENT’s request, CAMBRIDGE will provide CLIENT with credit references based upon
CLIENT’s payment history with CAMBRIDGE. For such credit references to be helpful, it is extremely important that the
CLIENT’s payments are made on time and in the appropriate amount to CAMBRIDGE.

VIH. NO OTHER REPRESENTATIONS

CAMBRIDGE has not authorized any person ot other company to make any representations on its behalf concerning fees,
credit, any services to be performed by CAMBRIDGE or any other matter. In the event you were referred to CAMBRIDGE by
another company, you understand that the other company was not authorized to make any representations about CAMBRIDGE
or its services. You agree that all the representations concerning fees, credit, refinancing or any services to be performed by
CAMBRIDGE that were made by CAMBRIDGE or relied upon by you when you signed this Service Agreement are set forth
in this Agreement. No fees paid to any other company shall be considered fees paid to CAMBRIDGE, Except as provided
herein, CAMBRIDGE will not divulge any CLIENT information to third parties unless requested by CLIENT and approved by
CAMBRIDGE. All the obligations of CAMBRIDGE are set forth in this Agreement.

1 have reviewed the terms of this Agreement, agree to all terms, and acknowledge receipt of a copy of this Agreement.

Date Client Signature (1)

Client Signature {2)
$A01-112302.23
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AUTHORIZATION TO RELEASE FINANCIAL DATA
DATE: CLIENT:
To Whom It May Concern:

You are hereby authorized to release to my agent, CAMBRIDGE CREDIT COUNSELING CORP., all financial records and other
data pertaining to my above referenced account.

Further, my agent is authorized to negotiate all matters pertaining to my account.

Please be further advised that all future monthly payments will emanate from my agent, CAMBRIDGE CREDIT COUNSELING
CORe.

I understand that my account with your organization may be current. I have employed the services of CAMBRIDGE CREDIT
COUNSELING CORP., to restructure my debt in order to assist me with my present budget.

‘Thank you for your attention to and cooperation in this matter.

PRIVACY NOTICE

Over the years, clients have trusted Cambridge Credit Counseling Corp. (“Cambridge Credit”) to protect the security and
confidentiality of their personal information. We are grateful for this trust, and would like to take this opportunity to familiarize
clients with the manner in which Cambridge Credit gathers, uses and maintai blic personal infc ion about
consurmers and clients. This Privacy Notice complies with Federal Law and regulations concerning the privacy of the nonpublic
personal information of individuals.

We collect nonpublic personal information about you from the following sources:

® Information we receive from you on an application or other forms (examples include, but are not limited to: name
and address, social security number, account numbers, balances, creditors and unsecured loans);

® Information about your transactions with us, our affiliates, or others,

‘We do not disclose any nonpublic personal information about our customers or former customers to anyone, except as permitted
by law.

We restrict access to nonpublic personal information about you to those employces who need to know that information to
provide services to you. We maintain physical, el ic and procedural saf ds that comply with federal regulations to
guard your nonpublic personal information.

Date Client Signature (1}

Client Signature (2)
SA01-11230223
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November 25, 2003

To Whom It May Concem:

This is to confirm that Cambridge Credit Counseling Corp. ("Cambridge Credit”) and its affiliates have
attained 100% credit counselor and client services representative participation in Cambridge Credit’s
Counseling Certification and Training Program. This internal training program has been certified to the
standards established by the American Society of Training and Development and exceed the quality
standards represented by ASTD’s best practices. A recent site visit, follow up telephone interviews with
key stakeholders, and ongoing monitoring of customer feedback assures us that these high standards of
training excellence continue to be met.

It is worth noting that most training certification programs focus on the CONTENT of the training, but not
on the necessary PROCEDURES and processes for training to occur and to be retained. High quality
training programs, such as those we evaluate for the U.S. Department of Education, focus on the training
PROCESS as well as the training content and the quality of instructors.

The Counseling Certification and Training Program created by Cambridge Credit is a comprehensive
program that focuses on important and relevant content, is delivered by instructors of considerable
expertise, and is conducted using established procedures and processes that are solidly entrenched in
Learning Theory. Listed below are behavioral anchors representing Cambridge Credit's Counseling
Certification and Training Program that MEET or EXCEED the standards for certification for each training
criterion:

I. Transfer of Training

Meets standards: Re-testing conducted periodically to ensure training permanence
Exceeds standards: Training behaviors are reinforced on the job to ensure permanence
il. Training Objectives

Meets standards: Objectives of training are clearly stated and based on job descriptions
Exceeds standards:  Tested knowledge and skills correspond with current customer feedback

IiI. Training Maintenance

Meets standards: On-the-job effectiveness of the training process is measured; Counselors given
training updates ("sharpening the saw”)

Exceeds standards:  On-the-job performance and customer feedback is incorporated into training
materials to improve ongoing training

V. Training Antecedents and Consequences

Meets standards: Measure turnover rate among counselors; measure counselor perceptions of
fraining

Exceeds standards: Explore the role that training plays in turnover; train Customer Service
Representatives in addition to credit counselors
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V. Training Support

Meets standards: Sufficient resources invested in training; training receives full support across the
organization

Exceeds standards: Training viewed not as a single event but as ongoing process that is necessary
for continuous improvement

VI. Psychometrics and Performance

Meets standards: Establish reliable and valid scoring procedures; consequences for failure
Exceeds standards: Establish test/re-test procedures

It is notable that Cambridge Credit’s training program had at least one incident that exceeded the
standards on all six criteria. Cambridge Credit's program is also the only known counseling training
program in the nation that exceeds the *training maintenance” criteria by continually modifying and
updating the training content to reflect actively solicited customer feedback and concerns.

As the independent third-party evaluator of Cambridge Credit and its affiliates, IOTA Solutions hereby
certifies that the Cambridge Credit Counselor and Client Service Certification Process meets or exceeds
the established standards for credit counseling training.

Sincerely,

Matthew V. Champagne, Ph.D.
President, IOTA Solutions, Inc.

http:r//www.iotasolutions.com info@iagtasclutions.com
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Prepared Statement of AmeriDebt, Inc.

Hearing on The Role and Tax Exempt Status of

Not-For-Profit Credit Counseling Agencies

Prepared Statement of AmeriDebt, Inc.
12800 Middlebrook Road — 4™ Floor

Germantown, Maryland 20874

Before the Permanent Subcommittee on Investigations
Committee on Governmental Affairs

United States Senate

March 24, 2004

L Introduction

Mr. Chairman and Members of the Permanent Subcommittee on Investigations
(“Subcommittee™), AmeriDebt, Inc. (“AmeriDebt”) appreciates the opportunity to submit
written testimony concerning the substantial benefits that not-for-profit (“non-profit”)

credit counseling organizations deliver to consumers.

Demand for credit counseling has grown substantially in recent years. Several
factors have led to the increased demand, including record high debts and debt-to-income
ratios, variable incomes that make regular payment schedules difficult, and record-low

savings. Traditionally, consumer options were limited. In many instances, the only
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effective alternative to bankruptcy was credit counseling provided by agencies affiliated
with the National Foundation for Credit Counseling (“NFCC”). The NFCC agencies
advertised largely by word of mouth and as a result were relatively unknown to most
consumers. In addition, these agencies relied almost exclusively on face-to-face dealings
with consumers, limiting their geographic reach. Lastly, the NFCC-affiliates simply did

not have the capacity to handle the increasing demand for service.

As consumer demand steadily increased, independent agencies, including
AmeriDebt, began to appear in the 1990s. These agencies revolutionized the industry by
taking advantage of modern advertising and communications technologies. Specifically,
AmeriDebt employed modern advertising to inform consumers that there is a viable
alternative to bankruptcy. The company used toll-free telephone numbers and the Internet
to make its services available to consumers for whom credit counseling previously was
unavailable. Likewise, AmeriDebt’s reliance on professional service providers allows it to
serve tens of thousands of consumers more efficiently and without the long waiting periods
often associated with NFCC agencies. AmeriDebt has modernized credit counseling

making it accessible, efficient, and convenient for the average consumer.

AmeriDebt has counseled hundreds of thousands of consumers, including more
than 300,000 who enrolled in debt management plans (“DMPs”). Many of these
consumers benefited substantially from the DMPs. Consumers who complete their DMPs
on average receive approximately $13,300 in tangible benefits — an amount that far

exceeds any voluntary contribution made to the company. Thus, the approximately 72,000
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AmeriDebt consumers currently enrolled in DMPs stand to receive close to $1 billion in

total planned benefits.

AmeriDebt consumers have embraced these benefits. Many have communicated to

AmeriDebt their appreciation. The following statements by consumers are typical:

o “It is because of compassionate people as yourselves that people like
us, who find themselves in financial trouble, have a way to pull
themselves up without the embarrassment of bankruptcies and
foreclosures. Thanks AmeriDebt. You’ve saved not only our

finances but our marriage as welll”

» Thave learned that I can live very comfortably within a budget and

most importantly, without credit cards!”

¢ “Iam now able to budget and cope with all our normal household
bills, but most importantly I do not have any more harassing phone

calls.”

o “The service representatives I have spoken with have always been
very knowledgeable and helpful with any questions I have had, and

have also offered great advice.”

“Non-profit organizations, such as AmeriDebt, uniquely are able to provide credit

counseling services to consumers in need of financial guidance and discipline. In fact,
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AmeriDebt’s non-profit status, as well as the non-profit status of every credit counseling
agency, is a function of creditor and state requirements. AmeriDebt is interested in
working with federal legislators to develop uniform regulations regarding non-profit status.
AmeriDebt, however, does not believe that consumers should be deprived of the many
benefits it provides because of the inconsistent state law and creditor requirements that

currently exist.

AmeriDebt is deeply concerned regarding the fate of consumers. The press
coverage surrounding various federal and state investigations will alarm consumers who
are contemplating debt counseling or are currently enrolled in sound DMPs. AmeriDebt
has already ceased advertising and enrolling new consumers, opting to focus its resources
on servicing the approximately 72,000 consumers currently enrolled in its programs. This
decision takes away an option for the millions of consumers that viewed AmeriDebt’s
advertising and contacted the company for counseling. Further, AmeriDebt is concerned
that regulatory action will make it impossible for the company to continue servicing their
current DMPs. If this were to occur, nearly 72,000 consumers would be forced to leave

their DMPs and face certain economic hardship, including bankruptey in many instances.

IL Overview of AmeriDebt

AmeriDebt is a non-profit corporation that provides credit counseling to consumers
with debt problems. Although no longer advertising and enrolling new consumers,
AmeriDebt has focused it resources on servicing the approximately 72,000 consumers

currently enrolled in its program. It serves those consumers with credit counseling,
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including DMPs, which provide a financial roadmap for getting out of debt. For those who
have enrolled in an AmeriDebt DMP there are clear benefits. These benefits take many
forms including counseling, education, simplified monthly payments, reduced interest
rates, waiver of late-payment fees, and re-aging of debts. Together, the benefits permit
consumers to pay off their unsecured debts faster and at less expense, significantly

improving the consumers’ financial status.

In the past, when a consumer contacted AmeriDebt, a credit counselor would gather
information about the consumer’s financial condition in the form of a budget analysis. The
counselor would advise the consumer of the available options, which typically include (1)
finding altemate sources with which to repay debt, (2) controlling financial obligations
without debt restructuring, (3) restructuring debt by entering into a DMP, or (4) filing for
bankruptcy. While no one option is right for every consumer, restructuring debt through a
DMP typically reduces a consumer’s required monthly payment compared to self-help or

filing for bankruptcy.

AmeriDebt funds its operations through a combination of “fair share” payments
from creditors and voluntary contributions from consumers. Creditors make fair share
payments to credit counseling agencies in recognition of the assistance agencies provide
creditors in recovering outstanding debts. Fair share payments have declined steadily in

recent years from their historical levels near 15 percent to today’s average of 6 to 8
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percent.' Aside from fair share payments, AmeriDebt also requests voluntary
contributions from those consumers it enrolls in a DMP. Those voluntary contributions
defray the costs of setting up and maintaining the consumer’s DMP, as well as subsidizing

counseling and DMPs for consumers who enroll and make no contribution.

Several years ago, many non-profit credit counseling organizations realized that
they could reduce their operating costs and bring greater focus to their primary mission by
outsourcing various back-office administrative functions. Over time, several companies
began to provide back-office services to CCAs, including (1) application review, (2) input
of application data, (3) payment processing and accounting, and (4) customer-service and
call-center operations. Such outsourcing saves money for CCAs and allows them to focus
on their educational mission. Likewise, AmeriDebt recognized that performing those
functions required a certain minimum investment in computerized infrastructure and
human resources in order to perform various payment and accounting processes. In light
of those fixed costs, AmeriDebt decided it could save money by outsourcing those
functions to a service provider that would spread those costs over a greater volume of

debtors by servicing multiple credit counseling agencies.”

! See, e.g., Gregory Elliehausen et al., The Impact of Credit Cc ling on Subsequent Borrower Credit
Usage and Payment Behavior at 2 p. 4 (Jan. 2003) (www.federalreserve. gov/communityaffairs/national/CA,
Conf_SusCommbDev/pdf/statenmichael.pdf).

2 A 1999 report by Visa (the “Visa Report”) identified these efficiencies and recommended that CCAs
should rely more heavily on outsourcing. See Visa USA, Inc., “Credit Counseling: Debt Management Plan
Analysis” (Jan. 1999) (available at http://www.watchtheweb.com/CredCounAnal.pdf) (hereinafter “Visa
Report”). The Visa Report cited back-office operations as the single biggest operating problem for CCAs
and a limitation on their ability to expand and serve consumers. According to the report, some of the areas
where service providers can aid CCAs include reducing the time it takes to enroll consumers in DMPs,
reducing the time it takes to pay creditors, and reducing the interest charges sought by creditors.
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1. Consumers Require Credit Counseling Now More Than Ever

There is no doubt that Americans are shouldering record levels of debt. The
average American owes $14,500 compared to only $8,500 ten years ago. Many consumers
do not earn enough to service their credit accounts and often make only the minimum
monthly payment. Depending on the creditor, consumers pay interest on outstanding
balances ranging from 4.75 to 35 percent. To make matters worse, creditors routinely
impose “penalty” fees that further drain limited resources from debt-strapped consumers
and prevent them from regaining control over their finances through discipline and self-
help measures. For instance, one major credit grantor assesses a $39 late fee and a $39
over-the-limit fee monthly for outstanding balances over $1,000. Without assistance,
many consumers facing such high interest rates and fees resort to bankruptcy. Credit
counselors offer an alternative short of bankruptcy by negotiating on behalf of consumers,
often lowering interest rates and putting an end to the collection calls and late and over-

limit fees.

The credit counseling industry has its genesis in the mid-1960’s when many credit
grantors began looking for creative ways to recover debts that might otherwise be
extinguished in bankruptcy. Until the last decade, the credit counseling field was
populated by small, local operations associated with the National Federation of Credit

Counselors (“NFCC”), a trade group which receives nearly seventy-five percent of its
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funding from creditors.® These traditional CCAs advertised largely by word of mouth. As
a result, this option was unknown to most consumers. Additionally, traditional CCAs
relied almost exclusively on face-to-face dealings with their clients. Although such
closeness had certain advantages, it also imposed severe restrictions on traditional CCAs.
Most notably it limited the geographic reach of those CCAs and thus put their services

outside the reach of most consumers.

Independent CCAs (that is, CCAs not affiliated with the NFCC or individual
creditors), including AmeriDebt, revolutionized the field by taking advantage of modern
advertising and communications technologies. Advertising has been critical to
AmeriDebt’s outreach efforts. AmeriDebt was among the first to realize that credit
counseling services were worthless if consumers were not aware they existed. To remedy
that, AmeriDebt employed modern advertising to inform consumers that they have
alternatives to bankruptcy. Moreover, AmeriDebt used toll-free telephone numbers and
the Internet to make its services available to consumers for whom credit counseling was
previously unavailable. Likewise, AmeriDebt’s reliance on professional service providers
allows it to serve tens of thousands of consumers more efficiently and without the long

waiting periods often associated with other counseling agencies.

IV.  AmeriDebt Provides Effective Credit Counseling to Consumers

* Gregory Ellichausen, et al, The Impact of Credit Counseling on Subsequent Borrower Credit Usage and
Payment Behavior at n3 (Jan. 2003), www.federalreserve.gov/communityaffairs/national/CA_Conf_Sus
CommDev/pdf/statenmichael.pdf.  Indeed, the connectivity and alleged lack of independence of NFCC
agencies from creditors was the subject of litigation in 1997. See In re Consumer Credit Counseling
Antitrust Lit., 1997 WL 755019 (D.D.C. Dec. 4, 1997) (mem. op.).
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AmeriDebt’s primary mission is educating and counseling consumers. It
modernized credit counseling and made it an accessible, efficient, and convenient option
for millions of consumers. AmeriDebt counselors educate and counsel consumers by
performing a budget analysis that assesses income, expenses, total unsecured debt and
various other financial considerations. AmeriDebt’s counselors also evaluate consumers’
spending patterns, including a review of categories of monthly spending to identify where
a consumer’s expenditures may be imbalanced. Every consumer receives these services
for free and without obligation, even though over 90 percent of these consumers never

enroll in a DMP and never contribute anything to AmeriDebt.

The benefits of credit counseling are undeniable. The Federal Trade Commission
(“FTC”) long has recognized the benefits that credit counseling, including DMPs, offer
consumers. In December 1997, the FTC advised that:

If you can’t resolve your credit problems yourself or if you
need help, you may want to contact a credit counseling
service. Nonprofit organizations in every state counsel
consumers in debt. Counselors try to arrange repayment
plans that are acceptable to you and your creditors.*
Similarly, the FTC has advised consumers that DMPs can help them reduce

monthly payments to creditors, although cautioning that consumers must be financially

responsible by reviewing monthly statements and confirming that creditors are allocating

* Federal Trade Commission, Credit and Your Consumer Rights (Dec. 1997) (emphasis added).
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agreed-upon concessions.’ The upshot of these Commission statements is that credit

counseling and DMPs offer real benefits to consumers.

Research by creditors further confirms the potential benefits of credit counseling

and DMPs. For instance, the Visa Report noted that:

Clients who successfully completed a Debt Management
Plan felt that it provided a wealth of different benefits, both
immediately and long-term. Right from the start, 85.1
percent of clients felt the ability to pay off their debt was
beneficial and 55.3 percent felt the plan helped stop
collection calls. In the long-term, 32 percent of the clients
felt the plan helped them balance their budget and 40.7
percent felt they learned new budgeting skills. A total of
37.6 percent felt they improved their credit worthiness and

50.8 percent felt they improved their overall financial status.

Thus, the Visa Report confirms that DMPs afford wide-ranging financial benefits
such as reducing debt, ending collection attempts, imparting budgeting education and

improving consumers’ financial condition.
V. AmeriDebt Provides Substantial Benefits to Consumers

The average consumer comes to AmeriDebt owing nearly $14,000 to five or more
creditors. Much of that debt is delinquent and many of the accounts are over-the-limit,
resulting in substantial penalties. Many consumers make no more than the minimum

payment due. By the time these consumers pays off their accounts, they will have spent

3 Federal Trade Commission, Knee Deep in Debt (Mar. 2000)
(www.fic.gov/bep/conline/pubs/credit’kneedeep.htm).

® Visa Report at 5.
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over $30,000 over more than twenty years in minimum monthly payments. AmeriDebt’s
DMPs allow the consumer to pay off this same debt in three to five years at substantial

savings.

AmeriDebt consumers who complete their DMP, on average, receive
approximately $13,300 in tangible net benefits — an amount that far exceeds any voluntary
contribution made to AmeriDebt. In other words, the 72,000 consumers currently enrolled
in AmeriDebt DMPs stand to receive total planned benefits approaching $1 billion.”
AmeriDebt respectfully encourages the Subcommittee to allow consumers to continue to

reap these benefits.

VI.  AmeriDebt’s Operation is Consistent with its Non-Profit Exemption, State

Laws and Credit Grantor Requirements

AmeriDebt’s non-profit status is an outgrowth of state law and creditor
requirements that restrict the provision of credit counseling services to non-profit
organizations. Moreover, its provision of credit counseling, as discussed above, is

consistent with its exemption from the Internal Revenue Code as a 501(c)(3) corporation.

Each state regulates non-profit corporations through licensing and registration.

Many states have enacted laws applicable specifically to credit counseling agencies and/or

7 These benefits do not account for other DMP aspects that confer important benefits on consumers, for
example, (1) waiver of late payment fees; (2) waiver of over-the-limit fees; and (3) re-aging of consumer’s
accounts to remove them from “delinquent” status on the records of consumer reporting agencies. Other
factors account for substantial non-quantifiable consumer benefits such as increased financial discipline and
budgeting education. As noted in the Visa Report, 32 percent of the DMP participants felt the DMP helped
them balance their budget and 40.7 percent felt they learned new budgeting skills.

11
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the provision of DMPs. Certain states, such as Massachusetts, Montana, New Hampshire,
North Dakota, Rhode Island and Vermont, require the credit counseling agency to be “non-
profit.” Other states, such as Wyoming, require “tax-exempt” status. Still other states
provide exemptions or other preferences to non-profits engaging in credit counseling.
Based on the patchwork of state laws and regulations, credit counseling agencies doing
business in multiple states must be non-profit. Reinforcing this conclusion is the fact that

creditors generally will not approve DMPs originating with for-profit entities.

In light of the foregoing, credit counseling agencies almost uniformly are non-
profit organizations. In the case of AmeriDebt, the Internal Revenue Service issued a letter
ruling to AmeriDebt that “we have determined you are exempt from federal income tax
under section 501(a) of the Internal Revenue Code as an organization described in section
501(c}3).” In May 2001, IRS again advised AmeriDebt that “{yJour exempt status under
section 501(a) of the Internal Revenue Code as an organization described in section
501(c)(3) is still in effect.” The IRS further advised that AmeriDebt was not a private
foundation under section 509(a) of the Code, and that “[g]rantors and contributors may
rely on this determination unless the Internal Revenue Services publishes notice to the

contrary.”

Some regulators have alleged that a non-profit credit counseling organization that
contracts at arms length for services with third-party for-profit service provider companies
may lose its non-profit designation. If that were the test of non-profit status, no non-profit

would qualify for tax exemption under section 501(c)(3). Every non-profit organization

12
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purchases a variety of goods or services - telephone services, office, electricity, accounting
and legal services, etc. — from for-profit organizations. No organization could function in
the modern U.S. economy — including the U.S. government, which presumably is not a for-

profit enterprise — without substantial ties to for-profit organizations.

Moreover, an initiative to regulate contractual, outsourcing relationships between
non-profit credit counseling agencies and for-profits or otherwise declare or define what is
to be considered reasonable compensation would harm consumers, the credit counseling
industry, and run afoul of fundamental constitutional rights. In AmeriDebt’s case, it would
imperil the DMPs of approximately 72,000 consumers. In this regard, AmeriDebt is not
unique, as most non-profit credit counseling agencies now realize the need to outsource

basic administrative functions.

The Supreme Court has struck down regulations defining reasonable expenses for
nonprofits. In Riley v. Nat’l Fed. of the Blind, a state statute defined a fee exceeding 35
percent for a professional fundraiser presumptively unreasonable and required the
nonprofit to disclose the relationship to consumers.® Applying strict scrutiny, the Court
concluded that the disclosure requirement was an unconstitutional content-based restriction

because it compelled speech by or on behalf of the non-profit:

We believe, therefore, that North Carolina’s content-based regulation is
subject to exacting First Amendment scrutiny. The State asserts as its
interest the importance of informing donors how the money they contribute
is spent in order to dispel the alleged misperception that the money they

® Riley v. Nat'l Fed. of the Blind, 487 U.S. 781 (1988).
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give to professional fundraisers goes in greater-than-actual proportion to
benefit charity. To achieve this goal, the State has adopted a prophylactic
rule of compelled speech, applicable to all professional solicitations. We
conclude that this interest is not as weighty as the State asserts, and that the
means chosen to accomplish it are unduly burdensome and not narrowly
tailored.’

VI. Conclusion

Once again, AmeriDebt appreciates this opportunity to address the tangible benefits
delivered by non-profit credit counseling agencies to consumers. AmeriDebt and its credit
counselors care deeply about our clients. We are committed now more than ever to
continuing to provide quality counseling and education.

Addressing and correcting financial problems some consumers have taken years to
create is not easy, nor have we claimed it to be. Each day we work with consumers in need
of an alternative to paying off creditors at inflated interest rates for extended periods.
DMPs offer such an alternative. It has worked for countless AmeriDebt consumers. We
eagerly accept the challenge of continuing to help our clients restore their financial well-
being.

As Jawmakers engage in the difficult process of understanding and resolving
America’s consumer debt crisis, AmeriDebt intends to do everything in its power to be part
of the solution. Our good faith efforts to improve credit counseling can be seen in our
prompt resolution of consumer complaints. Although AmeriDebt’s complaint ratio is no
worse than that of other companies of its size, we have made a special effort to respond to

our consumers’ concerns. See Letter from Glenn A. Mitchell to Katherine English,

°Id. at 798.
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Esquire, Permanent Subcommittee on Investigations (March 15, 2004). Many problems,
however, are outside of AmeriDebt’s control. For example, telephone calls from debt
collectors ~ some&ing that ranks high on the list of customer complaints — often do not
end until a customer has participated in a debt management program for a month or more.
We have attempted to negotiate a more rapid end to such calls, but the ultimate
responsibility for implementing this change rests with the creditors.

Once again, AmeriDebt appreciates the opportunity to participate in this hearing.
We will continue our efforts to resolve all complaints and to work in a spirit of openness
and cooperation with policymakers as they work to solve the multi-faceted problems
arising from America’s consumer debt crisis.

AmeriDebt respectfully requests that its prepared statement be made a part of the

record of this hearing.
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Statement of Cuba M. Craig
President and Chief Executive Officer
American Financial Solutions
before
Permanent Subcommittee on Investigations
of the Committee on Governmental Affairs
United States Senate
March 24, 2004

Mr. Chairman, Members of the Subcommittee. Good moming. I am Cuba Craig,
President and CEO of American Financial Solutions ("AFS"), a nonprofit consumer
credit counseling agency and a division of the North Seattle Community College
Foundation ("NSCCF" or the "Foundation"). AFS has offices in Bremerton, Washington,
near Puget Sound Naval Shipyard, across Puget Sound from Seattle. This testimony
addresses seven enumerated topics as requested in the Subcommittee's letter of March 5,
2004, and also describes a recent tax audit and several actions that AFS is taking.

1. The history of AFS

AFS was founded in late 1998 as a supporting division of the NSCCF. North
Seattle Community College is one of three campuses of the Seattle Community College
District and has about 10,000 students. AFS was conceived as a community outreach
organization, to help people achieve a secure financial future through education,
counseling, and, where appropriate, debt relief plans that comply with legal and ethical
requirements and that achieve good outcomes for our clients and their creditors.

AFS opened its doors in 1999, with two full-time employees: an accountant and
me, and a part-time student with internet and computer skills. We began by learning
about the industry, writing a business plan, obtaining licenses to operate in various states,
setting up an office, and developing and introducing a website, financial education
curriculum and a newsletter. To help us get started, we received a number of donations,
including computer software from Microsoft, carpet for the office from Boeing (from a
747 plane), $118,000 from Amerix, a back-office processing firm, and free office space
from a local developer. I focused, in particular, on leaming why the retention rate of
employees at most call centers is low. I then set about creating a working environment in
which retention of employees would be higher. Because of the extended training we
provide AFS counselors, it is important to protect our investment by working to retain
our staff. In 2003, we were recognized by Washington CEO magazine as the "best
nonprofit company to work for" in the State of Washington.

In 2001, AFS opened its Bremerton call center, with twelve counselors. Within a
year, AFS had hired another thirty-six counselors and in 2003, it expanded to sixty
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counselors, the number that it has today. AFS has devoted a great deal of time and effort
to training its counselors and to developing systems to measure and maintain quality
operations and services. Our counselors are well trained to respond to our clients’ needs.
In addition, we have management systems in place to measure and maintain quality
operations and service for our clients.

Since its founding, AFS has grown substantially and now has approximately
200,000 clients enrolled in debt management plans. We also have provided counseling
and education services to thousands of individuals who seek our counsel regarding their
finances but who do not use our debt management services.

Almost all of our clients come to us by telephone. Our location on a peninsula
does not lend itself to a high volume of walk-in traffic, although we also welcome clients
who want to meet in person. Some of our clients prefer the convenience and privacy of
connecting with us via the internet, although about 75% of those who use the internet to
enroll in a debt management.plan also talk to a counselor. Roughly 30% of our callers
are likely to benefit from and be able to complete a debt management plan. This is a plan
under which the client makes regular payments over a period of time to meet his or her
outstanding obligations, and creditors typically agree to accept a lower rate of interest and
perhaps make other concessions that enable the client to pay off his unsecured debts.
This is valuable for both the client and the creditors. The client is able to pay off his
debts and get a fresh start without going into bankruptcy, and the creditors are able to
recoup their principal and some interest.

By far the greater number of calls that we receive (about 70%) are from clients
who would not benefit from a debt management plan, for one of several reasons. Some
callers have a higher income-to-debt ratio than is appropriate for a debt management plan
and are merely seeking to take advantage of credit counseling to obtain better terms on
their credit card debts. Some callers truly can benefit from credit counseling and
education but appear able to remedy their financial situation on their own, after
counseling; they do not need the formality of a debt management plan. Finally, some
callers have too much debt and too little income to benefit from a debt management plan,
and they are referred to Legal Aid or other public resources for assistance. Our
counselors are trained and certified to discuss with each caller his or her financial
problems and help the client find appropriate solutions.

Before a client decides to enter into a debt management plan, a counselor helps the
client identify the outstanding unsecured debts, typically credit card debts, and the
monthly income. Based on this information, the counselor helps the client build a
monthly budget. Based on our experience with the creditors and the needs of the client,
we develop a debt management plan proposal to submit to the creditors. We may ask the
creditor to "re-age" an account (that is, make it current), reduce the applicable rate of
interest, and accept a monthly payment that the client can afford and that is different from

2
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the creditor's minimum pay. The goals are to set up a plan that the client can afford and
can stick to and that offers an acceptable return to the creditor. Assume, for example, a
client who owes $7500 to two credit card issuers. The monthly payment of $750 is too
high for her income, and she is falling behind and incurring late fees and more interest
charges, with no end in sight. With a debt management plan, she may be able to reduce
her monthly payment to $165, with a pay-off date 55 months in the future. After she and
the creditors have agreed to the plan, AFS will collect the payments from the client and
see that the creditors are paid. The client will receive monthly statements of her
payments on the debt management plan that she can check against the statements from
her creditors, to verify that the plan is working.

We do not charge our clients a fee for consumer credit counseling or for debt
management plans. Given the diminishing amount of "fair share” that we receive from
creditors, however, we ask for contributions from our clients who enter into debt
management plans. On average, "fair share” contributions from creditors have declined
from about 15% of the sums paid to them to about 6%. At AFS, client contributions are.
voluntary, we tell the clients that the contributions are voluntary, and a client may cancel
the contribution at any time without affecting the level of service that we provide. A
voluntary contribution may be in any amount; the maximum we allow anyone to
contribute is $50 per month. If it becomes clear during an interview that a client cannot
afford to make a contribution, we do not ask for one. The average contribution from an
AFS client is about $20 per month. About 12% of AFS clients elect not to make a
voluntary contribution.

AFS strives to participate in our community. AFS provides funds to the
Foundation Board for scholarships. In 2002, we transferred $550,000 to the Foundation
Board; in 2003, we transferred $3,560,000. We sponsor the annual Armed Forces Day
parade in our home town of Bremerton. We have created the AFS Employee Community
Service Fund, with $100,000, that the AFS employees use for projects that they select.
For example, they recently built a ramp for access to the home of a wheelchair-bound
child. Last year, our Christmas Angel/Foster Child Fund provided gifts for 550 children.
Sailors from the U.S.S. Carl Vinson delivered the gifts to the children. We also provided
dictionaries to every third grade child in Kitsap County. One mother told us that her
child slept with his dictionary, because it was his and had his name in it. AFS also
contributes to local organizations, including the Chamber of Commerce, the Admiral
Theatre Foundation, the Citizens for Bremerton Fire and Police, the Kitsap County Fair
and Rodeo, and the County Historical Society Museum. We also participate in the
Welfare-to-Work Program, and some of our outstanding counselors are from that
program.
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2. Acquisition of the Genus client portfolio

In June 2001, AFS acquired Genus's ongoing client files and client contracts,
rights to the income stream from those client contracts, rights to the Genus name, and
computer systems and software and hardware relating to Genus consumer credit
counseling. The purchase price for the assets was $17 million, which was calculated
based on the future revenue from the transferred Genus accounts. I worked with the AFS
Oversight Committee to put together a formal presentation for the Foundation Board.

The Board passed a resolution to go forward with the purchase, and negotiations followed
over a period of weeks.

Genus agreed to finance $6 million of the purchase price, and Amerix loaned the
remaining $11 million. The loans are scheduled to be paid off later this year. The
transaction closed June 29, 2001, after agreement had been reached and the Board had
approved the terms.

AFS now serves about 200,000 clients and manages over $3 billion in debt. AFS
acquired approximately 200,000 Genus accounts in 2001. As those clients have paid off
their debts, the number of Genus accounts, i.e., clients who signed up with Genus for a
debt management plan before the acquisition, has declined to approximately 90,000, and
this number is expected to continue to decline dramatically in the next few years. By the
end of 2006, most of the Genus accounts will have been completed and closed.
Meanwhile, the number of AFS-originated clients has continued to grow.

3. The relationship with Amerix

AFS purchases back office support services from Amerix, which is AFS's largest
single supplier. Amerix has the systems to make sure that the clients' payments get to the
appropriate creditors in a timely manner and to provide regular reports of those payments
as well as daily internet access to accounts for clients. From our perspective, Amerix
provides automated payment, document processing and technology support services that
permit us to provide consumer credit counseling and educational services and debt
management programs to our clients. Amerix has developed specialized and, as we
understand it, proprietary integrated telephone and computer systems and automated
payment and document flow systems that major creditors now require. Creditors have
told us that the Amerix electronic systems are the best in the country for debt
management plans. AFS has been unable to identify another single provider that offers
the same combination of services that Amerix offers.

a. The loan from Amerix will be paid off this year

As discussed earlier, Amerix extended a loan to help AFS with the purchase price
for the Genus transaction. That loan is scheduled to be paid off later this year.

4
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b. The service agreement with Amerix

AFS purchases and Amerix provides technical support services pursuant to
negotiated agreements. The back office services that Amerix provides enable AFS to
provide the credit counseling, education and debt management services that it offers to its
clients. Among other things, Amerix systems ensure that payments from clients are
properly debited, entered, credited and disbursed on a monthly basis and that both clients
and AFS receive regular statements detailing this account activity. In addition to
payment and account processing, Amerix services include technical support to clients,
creditor account inquiries, account problem resolution, and substantial business reporting
services, such as daily deposit summaries, weekly disbursements, fair share detail, active
and new client detail, and receivables,

. For the services that it renders, Amerix is paid a percentage of the monies received
by AFS with respect to its clients from creditors ("fair share") and from the voluntary
contributions of clients. In the past, we have retained consultants to obtain information
about other back office service providers and market prices for the services. This has
been a difficult task, because few firms offer the same specialized menu of services that
Amerix provides. With the increase in the number of clients, the amount paid to Amerix
under the agreements also has increased, and we are discussing with Amerix the
possibility of alternative fee arrangements. Last year, we began gathering information
about other providers and competitive prices for marketing services that Amerix now
provides, to assist us in weighing alternative sources of supply.

c. Amerix employees no longer serve as AFS counselors

Although we always intended to handle all origination or counseling calls in-
house, AFS initially used counselors employed by Amerix to cover incoming calls and to
provide assistance as AFS worked to set up its own call center. Later, Amerix employees
provided "overflow" call service for AFS. That is, if no AFS counselor was available to
take a call, an Amerix employee would do so. The Amerix employees who took
overflow calls for AFS were trained and certified credit counselors. This arrangement no
longer exists. AFS now takes all counseling calls in-house.

AFS opened its Bremerton facility in 2001 with twelve counselors. When we
reached sixty counselors, I began exploring options for further expansion, including plans
to refurbish a former school and double our counseling capacity. Last fall, the
Foundation Board decided not to purchase the new facility and asked AFS to develop
financial plans to support the project and cost effective alternatives. Since then, I have
been considering other ways to move all origination and counseling in-house. At
midnight on March 14 of this year, we stopped having Amerix handle any origination or
counseling calls. Although handling all origination and counseling in-house has always

5
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been our plan, your investigation helped bring this about more quickly than otherwise
might have happened.

4. The AFS fee structure

AFS does not charge upfront or other fees and does not have a fee structure for its
consumer credit education and counseling or for its debt management plans. AFS offers
its services without charge to consumers. Those who can afford to pay are asked if they
would like to make a voluntary contribution. Those who cannot afford it are not even
asked to contribute. AFS does not accept a contribution of more than $50 per month,
AFS is careful to disclose that the contribution is voluntary when it enrolls a clientina
debt management plan, and such contributions are labeled as voluntary on the debt
management plan enrollment form and on each monthly statement. AFS clients are free
to stop voluntary contributions at any time. All clients are provided the same level of
service, whether or not they make a contribution.

S, Counseling and education

AFS provides counseling and educational services and materials regarding credit
problems and debt management and works with clients and creditors to create debt
management plans, as appropriate, to help clients work their way out of debt and pay off
their outstanding unsecured obligations. AFS maintains an interactive educational class
on its website. Hard copies of the educational materials are available to clients who do
not have access to a computer. In addition, AFS provides instruction on how to manage
personal finances through individual telephone sessions with clients and a client
newsletter. Clients also learn through active participation in a debt management plan
how to track their finances and manage their debt.

The education materials that AFS offers were developed in conjunction with the
University of Pennsylvania. These materials offer information about how to calculate
one's debt-to-income ratio and the importance of that ratio to access to credit and the
ability to pay; about annual percentage rate and the various costs of using credit cards;
and about monthly credit card statements, payment responsibilities, credit card fees, and
how to comparison shop for credit cards. The educational materials and instruction help
many clients put their financial house in order.

6. Fair share

Historically, credit counseling agencies were supported by creditors, which gave
the agencies a "fair share" of the payments collected from clients to help support their
services. The percentage at one time was 15%; now it averages about 6%, although it
varies considerably among creditors. Some banks do not make any fair share payments,
some change the percentage, depending on different variables. Creditors benefit from the
services that AFS provides, and we believe that fair share should reflect that benefit.

6
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7. Compensation for AFS counselors

Consistent with the AFS belief in high-quality service for our clients, our
counselors receive bonuses based on the quality of counseling they give to clients, as
reflected in the retention rate, i.e., the rate at which enrolled clients remain in the debt
management program. Compensation for AFS counselors is not based on the number of
clients that a counselor enrolls in a debt management plan. The counselor’s incentive is
to match the client to an appropriate level of assistance, one that will work for the client,
and that is not necessarily a debt management plan. AFS wages and salaries are
commensurate with pay standards in the area and with individual experience and skill,
assessed in periodic performance appraisals. Health and dental benefits, retirement, and
vacation and sick leave also are provided for employees and their families.

8. Changes AFS has undertaken

“Last fall, the NSCCF Board, which is composed of volunteers, installed a new
‘President and AFS Oversight Committee. Since then, they have been studying our
operations to ensure that our activities are appropriate and that our management systems
are effective and efficient. Since the Subcommittee began its investigation, we have
stepped up our efforts to ensure that AFS meets all applicable requirements. To that end,
ateview was conducted for AFS and the Board, and recommendations were prepared and
considered. Earlier this month, the Oversight Committee made several recommendations
for action.

First, AFS has stopped outsourcing origination. The Board may consider options
for expansion, but any future expansion will be accomplished only by employing AFS
counselors in-house.

Second, AFS counselors have always been trained to make all appropriate
disclosures. We will review all of our written materials and scripts to ensure that they
reflect that practice.

Third, AFS will review and attempt to renegotiate its contracts with Amerix, with
particular attention to changing certain provisions: (1) The method by which payments
to Amerix are calculated in favor of a transaction-based or other similar payment system.
(2) The "assist rate" provision in the current contract, which is counter to AFS
philosophy and practice. We also will seek to terminate the FreedomPoint and the
FreedomPoint Financial contracts.

Fourth, we will again seek competitive bids for back-office services.

Fifth, we will review and revise our debt management plan form agreements as
appropriate.

Sixth, we will review all applicable laws and regulations.

7
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9. Tax audit

In the fall of 2002, the Tax Exempt/Governmental Entities office of the Internal
Revenue Service, Pacific Coast Area, audited the credit counseling activities of the AFS
division of the Foundation. The purpose of the audit was to consider, among other
things, the exempt status of the Foundation or its liability for taxes, such as excise tax or
unrelated business income tax. The audit concluded with a "no change" letter to the
Foundation from the IRS, dated December 12, 2002, and no taxes were assessed. A copy
of the IRS correspondence has been provided to the Subcommittee.

Conclusion

AFS is proud of its well trained counselors and the services it offers to the public.
We are committed to our mission of offering personalized, high-quality, consumer credit
counseling and education services at no charge to our clients. AFS, the Foundation
Board and the Board's Oversight Committee are dedicated to ensuring that AFS carries
out its mission appropriately and effectively and completely within the bounds of the law.

I am happy to answer any questions you may have.
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FamilyMeans CCCS

March 24, 2004

Senate Governmental Affairs Committee
Permanent Subcommittee on Investigations

Good morning Chairman Coleman and distinguished Members of Congress. I’'m Jim
Kroening, Director of Consumer Credit Counseling Service at FamilyMeans, a multi-
service agency located in Stillwater, Minnesota serving the Twin Cities Metropolitan
area, western Wisconsin, and southeast Minnesota.

1 am here today to describe how FamilyMeans CCCS, with a department budget of
approximately $1 million dollars and 12 program staff is able to provide affordable,
effective, client-centered budget counseling, education and debt management programs to
10,000 people each year while adhering to stringent standards of quality.

Community-based nonprofit

To understand our approach, one must first look at our organizational history.
FamilyMeans is a mission-based nonprofit started over forty years ago by community
leaders. Because financial stability is a key to a family’s well-being, FamilyMeans has
always provided financial counseling, mental health counseling and supportive services
to give people the tools they need to lead healthy, productive lives. Our multiple services
give our clients assistance with underlying issues that may be affecting their lives.

Our 18-member volunteer board of directors provides monthly fiscal oversight,
establishes policy, and raises financial support for the agency. They serve a maximum of
6 consecutive years, sign disclosure statements about potential conflicts of interest and
are not related to staff members. .
Licensing, Accreditation and Evaluation

FamilyMeans has a long history of being accredited and licensed, meeting the rigorous
standards set by the National Council on Accreditation of Services for Families and
Children and the National Foundation for Credit Counseling. Our credit counseling
service is licensed by the states of Minnesota and Wisconsin. Each of these licensing and
accrediting bodies conducts thorough reviews and audits of business practices and
professional services. The agency also has an ongoing quality assurance process to help
monitor and improve our programs.

Our community roots, capable board of directors and adherence to highest
standards in the nonprofit sector ensure that we provide well-run, mission-based
programs that effectively meet community needs.
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FamilyMeans CCCS provides budget counseling, financial education and debt
management plans, which I will refer to as DMP’s.

Budget Counseling is the heart of our CCCS program. We conduct 1 % hour
comprehensive financial counseling sessions because they are effective. A certified
financial counselor and the client work together to examine income, monthly expenses
and debt. Each client leaves with a workable budget and a tailored action plan. Many
families learn how to manage their money from these sessions and therefore don’t need a
debt plan.

A DMP is only recommended to clients who need intervention with creditors. We put all
unsecured debt on the DMP, not just major creditors or those who make creditor
contributions.

Equally important, FamilyMeans CCCS offers Consumer Education each year to
approximately 5,000 people. We conduct free classes about money management, home
buying, and credit use at schools, colleges, shelters, treatment and recovery programs,
community centers, correctional facilities, and other nonprofits. This work helps to
prevent future financial problems.

Over the last decade, organizations have entered the credit counseling field, whose focus
is on the DMP and its potential revenue generation rather than offering comprehensive
counseling and education services. The practices of these companies have adversely
affected the credit counseling field, harmed consumers, and tainted the nonprofit sector.

o [am appalled to know that consumers receive only a 15-minute survey instead of
comprehensive counseling and education that can lead to lasting change.

¢ [am disappointed to hear that some of these organizations put selected debton a
DMP and charge high set-up fees, guaranteeing income to the company and
almost certain failure for the consumer.

+ 1 am saddened that many individuals who could manage their own debt are lured
into a debt plan with promises of lowered interest rates.

e 1am frustrated that current laws tie our hands when people come to us for help
after they have been badly served.

« Iam angry that these same businesses enrich their executives and have for-profit
affiliations that taint the word nonprofit, betraying the spirit and standards we
honor.

Not surprisingly creditors have responded to these practices by reducing their
contributions and limiting customer concessions such as waived late fees and lowered
interest rates — actions that hurt both the consumer and legitimate nonprofits like
FamilyMeans.
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For us, creditor contributions have decreased by 30%. Our inability to replace this
revenue has forced us to close four locations and significantly reduce staff over the last
four years.

Fortunately others see the value of our work. We have successfully raised charitable
dollars from the United Way, foundations and individuals to support our counseling and
education.

With the help of these charitable funders, and by voluntarily adhering to the standards of
the COA, the NFCC and its Consumer Protection Standards, FamilyMeans will strive to
maintain and restore the public’s trust and continue to bring financial stability to families,
We are hopeful that Congress and the Executive Branch take action to uphold the
integrity of the credit counseling field in the face of questionable business practices by
recent market entrants, so that FamilyMeans and nonprofits like ours can continue to
serve consumers’ financial needs in communities throughout the country.
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Statement of Michael Malesardi
Chief Financial Officer
The Ballenger Group, LLC

U.S. Senate Committee on Governmental Affairs
Permanent Subcommittee on Investigations

March 24, 2004
Chairman Coleman and members of the Subcommittee, thank you.

My name is Michael J. Malesardi, and I am Chief Financial Officer of The
Ballenger Group, LLC (“The Ballenger Group”). The Ballenger Group appreciates the
opportunity to continue its ongoing cooperation with the Subcommittee and its staff. We
also appreciate the Subcommittee’s patience and courtesy throughout the process of
numerous meetings and data requests. It remains our fervent intent to be as open and
transparent as possible. After responding directly to the questions asked, we will offer
some solutions for fixing a clearly troubled industry.

I graduated from Washington and Lee University in 1982 with a Bachelor of
Science in Business Administration and Accounting and then spent ten years as a
Certified Public Accountant with Price Waterhouse here in Washington, DC. From
February 1992 until July 2002, I was Controller or CFO of three SEC registrants. In July
2002, I joined DebtWorks, Inc. (“DebtWorks™) as CFO simultaneous with the hiring of
several other key members of management to help the owner, Andris Pukke, prepare for
and execute a sale of the company to a third party. The group that was hired has a
background in providing investment-banking advice, finance, technology and other
services related to this type of transaction.

The Ballenger Group is an independent, for-profit provider of customer service
solutions, custom software development, payment processing services, back office
functions, and marketing programs to credit counseling agencies (“CCAs”) that provide
consumers with debt management plan (“DMP”) services. The Ballenger Group provides
its services to its CCA clients on a fixed-fee basis, and does not have a direct contractual
relationship with consumers. The Ballenger Group is not compensated by creditors and
does not earn any float on payment processing. The Ballenger Group is committed to
setting and maintaining high quality payment processing and customer representative
services for CCAs and to promoting independent and accountable credit counseling
practices nationwide. The business processes developed by The Ballenger Group have
been certified by the International Organization for Standardization (“ISO”) and are
evidence of The Ballenger Group’s efforts to continuously improve the quality of the
services it provides to its clients.
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Response to Questions Posed by the Subcommittee

(1) The history of DebtWorks and the management buyout of its assets by The Ballenger
Group and Ballenger Holdings, LLC (“Ballenger Holdings”).

In July of 2002 DebtWorks, a separate for-profit provider of payment processing
services to CCAs, began establishing a new management team for purposes of preparing
and executing a contemplated sale of DebtWorks to a third party, and hired me as
DebtWorks® Chief Financial Officer. Around that time DebtWorks also added George
M. “Kevin” Fortuna, Joseph Fortuna, and Philip Shen to its new management team. We
brought years of previous independent experience to DebtWorks in the realms of
investment banking, corporate finance, financial services, and technology. The final
member of DebtWorks’ new management team was Michael Kiefer, who had been
employed by DebtWorks since 1999 as Operations Manager and received the title Chief
Operating Officer when the new management team was formed. From the new
management team’s inception in the summer of 2002, the primary responsibility of each
of its members was to prepare DebtWorks for a potential sale to a third party.

Throughout July and August of 2002 the management team solicited bids from
numerous third parties, most of which were private equity firms, and narrowed the list of
potential suitors to three firms. These firms submitted bids to acquire a majority
ownership interest in DebtWorks, subject to their completion of a due diligence process.
Eventually, Mr. Pukke and the management team selected one private equity firm to
proceed with a more complete and extensive due diligence and negotiation process,
which began in August and ended in November of 2002. Due primarily to uncertainty
surrounding regulation of the credit counseling industry, the transaction was never
completed. DebtWorks and the suitor mutually terminated negotiations in November
2002.

In December of 2002, DebtWorks™ new management team approached Mr, Pukke
with a proposal that the team form a new and independent company that would purchase
substantially all of DebtWorks’ operating assets. This proposal included economic terms
that were functionally equivalent to the terms DebtWorks had previously negotiated with
the private equity firm. After making their proposal, DebtWorks’ management team
retained independent counsel, began extensive negotiations with Mr. Pukke and
DebtWorks, and eventually reached an agreement to purchase DebtWorks’ assets.

(2) The history and corporate structure of The Ballenger Group.

The Ballenger Group was formed on December 27, 2002 and began doing
business on January 1, 2003 upon the completion of a transaction whereby The Ballenger
Group purchased certain assets of DebtWorks’ CCA-servicing business. On January 1,
2003, DebtWorks exchanged certain of its assets for 100% of the membership interests in
The Ballenger Group, and simultaneously sold a controlling 51% of the membership
interests in The Ballenger Group to Ballenger Holdings, a holding company formed by
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the management team for the sole purpose of holding membership interests in The
Ballenger Group, in return for a promissory note pursuant to which The Ballenger Group
made instaliment payments of the purchase price to DebtWorks. Ballenger Holdings
currently has fourteen members. Neither DebtWorks nor Mr. Pukke has ever been a
member of Ballenger Holdings.

DebtWorks’ 49% interest in The Ballenger Group was severely limited by
contract to preclude DebtWorks from controlling or influencing The Ballenger Group.
For example, DebtWorks had no right to vote on any matter concerning The Ballenger
Group, except the right to approve the issuance of membership interests that might have
diluted DebtWorks’ interest in the company below 25%. Additionally, DebtWorks did
not have any board seats, board observation rights, or many of the customary protections
normally accorded a minority owner of a business. For example, DebtWorks had no right
to approve the following: The Ballenger Group’s annual business plan; The Ballenger
Group’s entry into new lines of business; additional issuances of equity securities;
fundamental transactions such as mergers, consolidations, and sales of assets; additional
indebtedness or capital expenditures; and the dissolution, liquidation or bankruptcy of
The Ballenger Group.

These restrictions on DebtWorks’ rights, along with a non-compete agreement
with Mr. Pukke, were specifically adopted to establish and preserve The Ballenger
Group’s independence from DebtWorks and Mr. Pukke. As a result, Ballenger Holdings
was not only the majority owner, but was also clearly the holder of all important
management rights of The Ballenger Group.

Moreover, Ballenger Holdings and The Ballenger Group never shared office
space, advertising, or bank accounts with DebtWorks, Mr. Pukke, or with any of their
clients. Neither The Ballenger Group nor Ballenger Holdings have ever been controlled
in any way by any client or by DebtWorks or Mr. Pukke. At all times since the
completion of the January 1, 2003 transaction: (1) The Ballenger Group and Ballenger
Holdings have been legally distinct from DebtWorks and have not shared officers or
directors with DebtWorks, and (2) the management teams of The Ballenger Group and
Ballenger Holdings have been distinct from the management of DebtWorks and have
independently made hiring, firing and promotion decisions. The tax returns to be filed by
The Ballenger Group and Ballenger Holdings will be separate from tax returns filed by
DebtWorks. In short, at all times since the completion of the January 1, 2003 transaction,
The Ballenger Group and Ballenger Holdings essentially have operated independently
from DebtWorks, Mr. Pukke and DebtWorks’ former CCA clients.

On October 31, 2003, Ballenger Holdings acquired the remaining 49% of the
membership interests in The Ballenger Group from DebtWorks, and became the sole
owner of all of the membership interests in The Ballenger Group. This final action
definitively established the complete independence of The Ballenger Group from
DebtWorks and left DebtWorks without any ownership interest in The Ballenger Group.
At the same time, the promissory note between Ballenger Holdings and DebtWorks made
during the January 1, 2003 transaction was converted from one secured by the
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membership interests of The Ballenger Group to one that is unsecured, thereby
eliminating any future possibility that DebtWorks might regain control of The Ballenger
Group in the unlikely event of a default on the note by Ballenger Holdings.

The following are brief biographies of The Ballenger Group’s management team:

e George (“Kevin”) Fortuna, President and Chief Executive Officer ~ Formerly
headed his own venture capital group, served as Vice President of Business
Development for NBC Internet, and worked in investment banking.

* Mike Kiefer, Chief Operating Officer -- Has 10 years of experience in the
consumer financial services industry specifically related to counseling and
customer service.

e Michael Malesardi, Chief Financial Officer — Previously served as Chief
Financial Officer of OmniSky and as Controller of PSINet and Watson Wyatt;
also worked for 10 years as an auditor with Price Waterhouse.

®  André Brunel, General Counsel and Senior Vice President of Creditor Relations
and Public Affairs — Previously an equity partner with Hughes & Luce, LLP, and
formerly associated with Irell & Manella, LLP; Master in Public Affairs and 1.D.
from University of Texas; LL.M. from University of London.

* Joseph Fortuna, Chief Information Officer — Previously served as Vice President -
Internet Development and Vice President - Technology at other companies.

* Philip Shen, Vice President Corporate Development — Recently received MBA
from Stanford Graduate School of Business; previously worked as a management
consultant and served as a health education volunteer for the Peace Corps in Cote
d'Ivoire.

¢ Ed Lynch, Director of Human Resources — Has over twenty years of experience
working for companies such as Marriott, MCI and WorldCom.

(3) The relationship and transactions between DebtWorks and The Ballenger Group,
including any outstanding debts between DebtWorks and The Ballenger Group.

At all times since the consummation of the management buyout transaction on
January 1, 2003, The Ballenger Group and DebtWorks have been separate and distinct
entities that are legally and functionally independent and have no ongoing relationship
with each other. The only link between The Ballenger Group and DebtWorks is indirect:
The Ballenger Group’s sole owner, Ballenger Holdings, makes continuing instaliment
payments to DebtWorks toward the purchase price for the membership interests in The
Ballenger Group. These payments are made pursuant to the terms of a promissory note
that was negotiated at arm’s length and at market rates.
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(4) The relationship between DebtWorks and other for-profit entities, including (a)
Infinity Resources Group, Inc., (b) F&M Mortgage, Inc., and (c) Fidelity and Trust
Morigage, Inc.

I can advise the Subcommittee that I am not familiar with either F&M Mortgage,
Inc. or Fidelity and Trust Mortgage, Inc. Although I am aware of the existence of
Infinity Resources Group, Inc., my personal knowledge of it is limited to an
understanding that it is or was a business in which Mr. Pukke is involved and that it
provides or provided debt consolidation loans to consumers. To the best of my
knowledge none of these entities was affiliated with DebtWorks during the time 1 was
employed there. None of these entities is or has ever been affiliated or had a relationship
with The Ballenger Group.

(3) The circumstances surrounding the formation of the credit counseling agencies
serviced by DebtWorks and The Ballenger Group and their current contractual
relationships with The Ballenger Group.

The majority of The Ballenger Group’s CCA clients that were previously serviced
by DebtWorks were formed prior to The Ballenger Group’s existence and The Ballenger
Group’s knowledge of the circumstances surrounding their formation is very limited;
however, The Ballenger Group does have knowledge of the activities of three of its
clients in preparation for engaging in credit counseling activities. Two of these entities
were not previous clients of DebtWorks and first became engaged in credit counseling
activities after The Ballenger Group’s formation. The third was a client of DebtWorks
that had stopped actively engaging in credit counseling activities (with the exception of
continuing to serve consumers who had already entered into debt management plans)
prior to The Ballenger Group’s formation and resumed full operations after The
Ballenger Group’s formation. In each of these three instances the CCA, based upon its
principals’ prior experiences with other clients of The Ballenger Group, approached The
Ballenger Group to obtain services. The Ballenger Group’s involvement in each of these
CCAs’ efforts to become actively engaged in credit counseling activities has been limited
to gathering information and establishing banking relationships and accounts necessary
for The Ballenger Group to begin providing payment processing and consumer relations
services. While the CCA is the borrower and their principals have provided personal
guarantees, The Ballenger Group also serves as a backup guarantor of each CCA’s
obligation to repay loans from the bank with which the CCA has established a
relationship. These loans are essential for providing the CCAs with the initial funding
necessary to provide credit counseling services to consamers. The Ballenger Group’s
minimal assistance to these CCAs during their formative stage is markedly less than the
industry norm.

Notably, creditors were the origin of the National Foundation for Credit
Counseling and its Consumer Credit Counseling Services (“CCCS”) members — which
are the traditional CCAs. See Abby Sniderman Milstein and Bruce C. Ratner, Consumer
Credit Counseling Service: A Consumer-Oriented View, 56 N.Y.U. L. REv. 978, 980
n.17, 986-988 (1981). The creditors’ involvement in the formation of CCCSs includes
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direct provision of start-up funding, provision of legal services, and representation on
CCCS govemning boards. The pervasive influence of creditors on the activities of the
NFCC and its CCCS members, who purport to be the standard bearers in the credit
counseling industry, has led, in The Ballenger Group’s opinion, to potential CCCS
conflicts of interest and an institutional bias away from consumers and towards serving
creditor interests. Since The Ballenger Group is completely independent from creditors,
its limited support of certain CCAs does not present the potential for an anti-consumer
conflict of interest.

Conclusion

The Ballenger Group is committed to preserving and promoting this valnable,
vital industry serving millions of American consumers. We have included as an appendix
a review of the issues in the credit counseling service industry. On behalf of The
Ballenger Group, I want to thank the Subcommittee and to offer The Ballenger Group’s
assistance in working together for a strong and consumer-oriented credit counseling
industry.

Thank you again for this opportunity to submit testimony.
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Appendix I: Credit Counseling -- Needed Reforms

It is clear that credit counseling is a troubled industry. Too often, consumers do
not get good services and they do not get unbiased advice. The Ballenger Group is a
leader in developing industry best practices and has actively worked toward public policy
changes to protect consumers from abuse and unnecessary bankruptcy.

(1) Industry Best Practices

Since The Ballenger Group began doing business in January of 2003 it has
developed and implemented a comprehensive set of “best practices” as part of a process
of continuous self-improvement and improvement of the entire credit counseling
industry. This process is grounded in The Ballenger Group’s commitment to providing
high quality outsourcing solutions to its clients and helping consumers alleviate their debt
problems. To that end The Ballenger Group has implemented state-of-the-art technology,
systems and business processes, all of which save consumers time and money and
improve service levels across the board. The Ballenger Group believes that its standards
for data entry, payment processing and customer support are better than any industry or
regulatory guidelines and are the best in the industry.

The Ballenger Group’s rigorous, intensive process of continuous improvement
grew out of our commitment to our clients and is guided by the on-going feedback we
solicit and receive from consumers, community leaders, regulators and legislators. We
will continue reaching out in an effort to ensure that we continue to provide highest
quality outsourcing solutions.

In January of 2004 The Ballenger Group presented each of its CCA clients with a
“best practices amendment” to its outsourcing contract with The Ballenger Group. The
Ballenger Group’s goal in proposing these amendments was to provide incentives for its
clients to adopt practices that ensure full disclosure of material facts, maximize consumer
benefits and satisfaction, and minimize consumer confusion. The best practices
amendments, when adopted by the CCAs, add a new section to The Ballenger Group’s
contract which permits The Ballenger Group to terminate the contract for the CCA’s
failure to comply with the practices described the “Client Recommendations™ and “CCA
Handbook” developed by The Ballenger Group.

The Ballenger Group also provides its CCA clients with a number of best
practices disclosure documents. These documents are forms that are intended to provide
the CCAs with the basic groundwork to establish and maintain procedures for making
full and complete disclosures to consumers of all material facts related to their decision to
enter into a DMP. Ultimately it is each CCA’s responsibility to ensure that the
disclosures it makes comply with all applicable laws, and each CCA must make
necessary modifications to the form documents provided by The Ballenger Group. These
documents are as follows:
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1. A form “Welcome Packet” from CCAs to consumers who have enrolled in
a debt management plan;

2. A form disclosure script provided to assist the CCAs in making adequate
disclosures to consumers about DMPs during the counseling process;

3. A form “Consumer DMP Agreement” which explains the DMP service,
any requested contributions, and the consumer’s responsibilities in connection with the
DMP;

4. A “Consumer Disclosure Confirmation” attachment to the DMP
agreement that requires multiple signatures by the consumer whereby the consumer: (1)
states whether or not he or she agrees to make voluntary contributions to the CCA, (2)
acknowledges that credit reporting agencies may place a neutral mark on the consumer’s
credit report, (3) acknowledges that the CCA has explained that creditors may engage in
a review period before accepting a proposed DMP, and (4) acknowledges that the CCA
has retained a for-profit, third-party vendor to perform its processing and customer
service functions; and

5. A “Counselor Disclosure Confirmation” to be signed by CCA counselors
confirming that they have made required oral disclosures to consumers.

(2) Public Policy Initiatives

The credit counseling industry is at a crossroads. The status quo is not acceptable
for consumers and not viable for the industry. There are really only two choices...the
credit counseling industry must become a federally regulated business where “for profit”
companies and tax exempt non-profits offer a range of service to consumers, or ONLY
tax-exempt non-profits are allowed to participate in an industry that will need to be
funded by mandatory levels of fair share support from all creditors.

A. Putting Consumers First; Broad Review from the Consumer’s Perspective

The credit counseling industry needs reform. However, reform that puts
consumers first cannot be developed in a vacuum or by a narrow gauged inspection of
industry practices and government regulation that ignores how Americans are living,
working and borrowing. It cannot be done piecemeal without looking at all parts of the
industry, including creditor practices.

Pro-consumer changes to current legal and regulatory practices require a broad
understanding of the comprehensive consumer experience in securing and managing
credit. It is impossible to identify necessary and effective reforms in helping consumers
without examining how and why some consumers get into credit trouble in the first place.

One cannot truly understand the credit counseling industry without understanding
the integral roles played by consumers, creditors (large and small) and credit counselors.
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Solutions that put consumers first must be holistic--helping protect consumers
from unethical practices and unnecessary bankruptcy.

B. The 1990s: Booming Economy — Booming Debt

During the booming economy of the 1990s consumer debt skyrocketed. In 1990,
the average household non-mortgage debt was $8,500. By 2000, it had increased sharply
to $14,500. Incredibly, the portion of that related to credit card debt nearly tripled, from
$2,985 to over $8,100 per household.

In his book “Credit Card Nation,” author Robert Manning likens the expansion of
consumer credit debt in the 1990s to personal “junk bonds.” And how are consumers
managing their debt load? The evidence suggests that some are not managing it well.

U.S. credit card debt today totals more than $700 billion. Late payment fees to
creditors have risen from $1.7 billion in 1996 to $7.3 billion in 2002, making them the
third largest source of revenue for credit card companies, trailing only interest and
merchant fees.

Today, the average American family is paying about $1,100 a year in interest on
its credit cards. Interest rates on bank issued cards range from 4.75% to 41% when the
Federal Funds Rate is at 1%, an historic 45-year low.

Paradoxically, credit card issuers mailed five billion card offers in 2001, a 20%
increase from 2000. Manning notes that throughout the 1990s, “aggressive marketing of
consumer credit” posed serious personal and credit problems for small businesses and for
college students. In fact, in 1999, the Consumer Federation of America conducted a
major news conference about the terrible impact of crushing credit card debt on students,
revealing that several even turned to suicide and tragically ended their own lives.

Jean Braucher, author of “Options In Consumer Bankruptcy: An American Perspective”
concludes that if “creditors persist in aggressive marketing to high-risk debtors, effective
legal and social reforms should include better disclosure, financial education in secondary
school and, perhaps, even direct regulation of risky creditor practices.”

Significant and important research is being done on consumer credit. The
Ballenger Group strongly recommends that the committee and staff review the important
data being reported in works such as: “As We Forgive Our Debtors, Bankruptcy and
Consumer Credit in America”; “The Fragile Middle Class”; and “Credit Card Nation.”
Especially helpful is research published by Demos Public Policy research titled:
“Borrowing To Make Ends Meet: The Growth of Credit Card Debt in the '90s.” This
article describes numerous practices of creditors that generate increasing consumer debt,
including:
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¢ Disclosures that emphasize low introductory interest rates and fail to fully
apprise consumers of the true interest and penalty structures of the credit being
offered, see id. at 41;

¢ Drastically increasing fees and penalties, including late fees, over-the-limit fees,
balance transfer fees and cash advance fees, which are generally borne by the
consumers that are least able to handle them, see id. at 35-37;

¢ Indiscriminate and aggressive credit card marketing and solicitation, rising to the
level of 5.01 billion credit card solicitations in 2001, see id. at 37; and,

* The reduction of minimum payment requirements to very low levels, generally
around 2% to 5% of the balance owed, which creates increasing consumer debt
and extends the length of time it takes consumers to pay off their credit card
debts, while simultaneously generating greater interest income to the credit
issuers, see id. at 37. As reported in the Demos article, it would take a consumer
an astonishing 56 years to pay off a $10,000.00 credit card balance at 18%
interest by making only the required minimum monthly payments of 2% of the
balance, see id. at 13.

C. Consumers in Debt Crisis Need Choices

Consumers experiencing debt crisis have limited alternatives. Some may seek
attorneys to aid them with Chapter 7 (debt discharge) or Chapter 13 (repayment plan)
bankruptcy. Yet others may borrow against their future by securing a home equity loan.
Some consumers are lucky enough to have a family member willing to help. A fraction
simply are able to “pull themselves up by their bootstraps™ but, unfortunately, most
cannot. Consumers being pursued by collection agencies usually find “self help” in
coping with their creditors is impossible.

Thousands of American families live better lives because they have the option of
choosing to use credit counseling services -- resources that serve as many consumers’
protection from collection letters and harassing phone calls. Most consumers in debt
crisis simply want the phone to stop ringing. Credit counseling is an essential and
valuable service. Public policy makers and the industry should work together to ensure
that consumers are able to use this vital credit counseling resource.

CCAs are now assisting over 1.5 million American households a year manage
their debt, save money and avoid bankruptcy. America’s credit counseling industry has
more than tripled in size within the past decade, and must grow another 30% just to fulfill
the requirements of the proposed Federal Bankruptcy Bill.

The credit counseling industry provides services that offer real value to
consumers, including debt counseling and DMPs. Agencies provide consumers with
valuable expertise on what creditors are willing to accept and what benefits can be
achieved. And, they offer efficient, effective ways for consumers to repay debt. The

11
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consumer usually deals directly with the CCA and does not understand the creditors’ role
in the process. As a result, when something goes wrong, even when the consumers’
creditor is the cause, the consumer blames the CCA.

Increasingly, consumers are demanding more “customer focus” from credit
counseling agencies. Consumers expect CCAs to be as consumer friendly as other
businesses and to offer such services as telephone counseling, Internet access,
computerized payments and evening and weekend hours. Many traditional CCAs have
been slow to meet new customer demands because they are revenue bound by declining
“fair share” contributions from the largest creditors.

Non-profit, traditional CCAs frequently act as agents of banks and credit card
companies and hence are creditor driven instead of consumer focused. Many have
executives from creditors sitting on their board of directors. In fact, the Federal Trade
Commission determined that NFCC affiliated, non-profit CCAs must disclose to
consumers that these non-profit CCAs represent the very banks and credit card
companies consumers may be seeking protection from.
(www.ftc.gov/opa/1997/03/nfcc.htm)

1t should be noted that there are literally hundreds of thousands of creditors. Very
few creditors, i.e., the largest 100 creditors, account for approximately 98% of all “fair
share” paid by creditors to non-profit CCAs. Significantly, though, these few large
creditors refuse to pay “fair share” to for-profit CCAs and refuse to give debt
management benefits to consumers choosing for-profit CCAs. Unsurprisingly, no for-
profit CCA exists today because of this industry practice. Also troubling, many CCAs
are also finding themselves taking the blame for consumer issues that are actually the
faults of the consumers’ creditors. (Please see the attached Appendix II entitled “Creditor
and Consumer Issues with the Debt Management Plan,” detailing these issues.)

In an environment of shrinking support from creditors and increasing demand, it
is very likely that the non-profit business model is not long for the world.

Few dispute that credit counseling is valuable and positive. Credit counseling
agencies not only help consumers manage their debt, save money and avoid bankruptcy,
but a recent study indicates that CCAs also help consumers improve their budgeting
skills, their ability to afford a new home and their overall financial status, as well as their
credit profiles.

According to a Georgetown University study, consumers who received credit
counseling reduced their total dollar amount of debt, their total dollar amount of non-
mortgage debt and the number of accounts with unresolved balances. Most of them also
diminished their use of bank card credit limits and experienced fewer delinquencies.

"And, the large majority of counseled borrowers had significantly fewer accounts,

lower debt and fewer delinquencies relative to other borrowers — behavior
consistent with the advice provided in credit counseling.”

12
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Today, personal debt is spiraling and personal bankruptcies are following suit.
Credit counseling agencies are attempting to meet the needs of American consumers.
More and more consumers need unbiased credit advice and want a full range of consumer
friendly counseling options that include the latest in telephone and Internet counseling.

It is crucial that we preserve credit counseling as an option to help consumers get
out of debt as quickly as possible.

The future of the traditional, non-profit CCA is, frankly, dim. The traditional
credit counseling agency is too dependent on creditors to give consumers unbiased advice
and too revenue strapped to modernize practices and services to meet demand as a true
business would to serve and retain customers. For example, most traditional CCAs have
historically not even advertised their services, leaving many consumers unaware that this
significant resource is available.

D. Pro-Consumer Credit Counseling: Consumer Choice, Competition, Best
Practices and Federal Regulation

Traditional CCAs are losing market share to the independent agencies. Most of
the growth among CCAs is among independent agencies.

Simply put, the non-profit model is no longer viable. It is being rejected by
consumers and suffocated by creditors who are investing less and less. There are several
crucial steps that must be taken to preserve CCAs and the benefits they bring to
consumers and taxpayers:

1. CCAs must become consumer focused and operate like true businesses.

Competition for consumers among for-profit and non-profit CCAs would provide
consumers choice and the industry with incentives to provide consumer focused--not
creditor driven -- consumer credit counseling.

The traditional players in the credit counseling industry, such as the consumer
credit counseling service members of the National Foundation for Consumer Credit
(“NFCC”) were created and remain heavily influenced by creditor organizations and are
highly dependent upon “*fair share” payments from creditors. See Stephen Gardner,
Consumer Credit Counseling Services: The Need for Reform and Some Proposals for
Change, Fall 2001/Winter 2002, at 31, 32. Because of their close relationships with
creditors, the advice provided to consumers by traditional NFCC member entities is
likely to be limited and may be “improper . . . [and] to the direct benefit of some
creditors.” See id. at 31, 33. For instance, organizations that are NFCC members may
“not adequately disclose the[ir] collection agency role to consumers who seek and obtain
counseling,” and often “it is the set policy of some [of these] organizations that they
never refer debtors to bankruptcy.” See id. at 31. It has been alleged that the control of
creditors over the NFCC member entities is so great that some creditors will work only

13
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with credit counseling agencies that are members of the NFCC and that the NFCC and its
member entities have engaged in anti-competitive behavior in violation of antitrust laws.
See In re: Consumer Credit Counseling Services Antitrust Litigation, No. MDL
97MS233, 1997 U.S. Dist. LEXIS 19669, at *4 - *7, 1997 WL 755019, at *2 (D.D.C.
Dec. 4, 1997).

A recent report published by the Consumer Federation of America and National
Consumer Law Center highlights the need for the credit counseling industry to elevate its
standard of professionalism, and embrace “best practices” that increase consumer
benefits and improve customer service and satisfaction. We agree and we believe that
regulators, creditors, CCAs and consumer advocates need to work together to find a
funding solution that will work for everyone — especially consumers — while helping
the industry continue to grow and flourish.

2. Competition between “non-profit” and market based CCAs would
benefit consumers and must be allowed.

The “non-profit” CCA is only as viable as the level of support they receive from
creditors. Without a creditor subsidy, consumers must forgo counseling or pay
reasonable fees. Large banks and credit card companies created the credit counseling
industry a half-century ago as an alternative way to collect debt from consumers who
might otherwise file for personal bankruptcy and gain release from the obligation of
repayment. These large creditors created and funded CCAs by providing a subsidy of
approximately 15% — allowing CCAs to present themselves as “non-profits.” In the
meantime, American debt is soaring.

The large creditors are now drastically reducing or eliminating their financial “fair
share” support to CCAs, reducing it, on average, to less than 4% of the amounts repaid.
They make such changes suddenly, arbitrarily, and typically without any clear written
policy on who qualifies. There is a vast contingency of smaller creditors who do not pay
any fair share — encompassing doctors, lawyers, collection agents, loan companies, local
banks, student loan companies, utility companies, credit unions, and small retail stores,
just to name a few. And since most smaller creditors pay no fair share, non-profit CCAs
that do not request contributions or charge fees for the services they provide are not a
sustainable business model. A myriad of differing state laws are causing the cost of
compliance to skyrocket while, simultaneously, fees are being “capped” by states.
Without competition from market-based companies, consumers will be left on their own
to negotiate against some of the largest credit card companies and banks in the world.
And, with no revenues being generated by consumers who pay for the services they
receive, consumers will not be able to get the key services they need.

In June of 2003, Howard Beales, Director of the Bureau of Consumer Protection
at the FTC, praised the modernization of the consumer credit granting industry from the
old model of in-person visits to a local banker. Likewise, modernization in the credit
counseling industry is desperately needed in allowing competition among for-profit and
non-profits in the best, most efficient manner of financing modern credit counseling
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services. Creditors — both for-profit and non-profit — have dramatically changed over the
last half century. The same cannot be said for the credit counseling industry because for-
profits have been banned.

3. Industry-wide best practices must be adopted.

Industry trade associations should lead the industry in developing and enforcing
policies, and implementing clear, dependable procedural and operating standards,
including:

¢ Thorough, regular training and certification.

* Approved, documented standards for proposal processing and program
enrollment.

¢ Honest, accurate advertising.
¢ Full disclosure of funding sources, including percentage from creditor.

4. The industry should be Federally regulated through legislation that
preempts state law.

National rules would protect consumers across the country and provide incentives
for industry investment, while overriding the confusing, inconsistent state patchwork of
laws and creditor mandates.

Practical, consistent federal regulation of CCAs also would benefit creditors and
counselors. National rules will protect consumers across the country with consistent
standards while providing incentives for industry investment. Federal regulation would
be vastly more effective and efficient by overriding the confusing, inconsistent, and
unnecessarily expensive state patchwork of laws, and creditor mandates, and non-
economic fee caps.

It is also extremely important that creditors make a stronger commitment to
customer satisfaction. As previously noted, many consumer complaints about credit
counseling are actually the fault of the creditors and beyond the control of the CCA.
CCAs and creditors must work together and employ the latest business methods and
technological innovations to help the industry exceed consumer expectations.

e Creditors must give full benefits of debt-management plan promptly,
including waiver of late fees, within first week of program enrollment.

¢ CCAs must provide effective, efficient, time flexible counseling sessions.
» Creditors should discontinue collection calls within the first week of

program enrollment.
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Creditors must provide timely responses to payment proposals and
payment postings.

Creditors should provide greater availability of creditor representatives.
CCAs owe consumers unbiased counseling advice.

Creditors should ensure that credit card statements reflect changes upon
debt-management plan enrollment.

16
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APPENDIX I1: CREDITOR AND CONSUMER ISSUES WITH THE DEBT
MANAGEMENT PLAN

L KEY PROBLEM AREAS
Execution Issues
«  Communication Difficulties. Communicating with creditors can be very difficult
because direct representatives cannot always be reached. While messages are left via
voicemail, there are many times when the mailboxes are full. Faxes are often

submitted, but response time can be three to four days.

*  Additional Paperwork Run-Around.

o Release Letters. A creditor may require that “release” letters be faxed prior to
allowing communication with a creditor representative regarding an account; and
when these faxes are sent the creditors have rarely or never responded.

o Retaining Statements. Some creditors are now requiring clients to retain their
initial statements, going back as far as four years, in order to assist with accurately
calculating payoff amounts. Should a client decide to simply send in payment on
their own for the full balance owed, and not through the CCA, the client will then
be denied the retroactive “credit” of finance charges that they had been working
toward all along with the DMP.

¢  Under-Resourced Credit Counseling Departments. Because many creditors do not
have a centralized CCA Department, it is difficult to find consistent and useful help.

* Limited Time to Speak with Creditors. Some creditors will limit, e.g. up to 30
minutes per day, the amount of time they will spend talking with CCAs to resolve
consumer problems. For larger CCAs, this limits their ability to resolve DMP
enroliment or processing problems.

e Not Providing Adequate Notification. Many creditors often fail to provide agencies
and/or processing centers any or timely notification on key matters.

o New policies. On a few occasions, for example, one Jarge creditor has claimed to
have delivered notice of new policies with regard to fair share; but none of the
agencies nor the processing center ever received notice. Moreover, the creditor
could not provide a copy of the letter upon request. Uninformed policy changes
lead to inefficient consumer accounts.

o Mergers/Acquisitions. The credit card industry has experienced a great deal of

merger and acquisition activity in the last decade. Creditors often fail to inform
agencies regarding ownership changes and the related transfer of accounts in a
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o timely manner. In addition, creditors may fail to notify the agency’s processing
center of benefits changes, address changes, and or electronic format changes.

o Other. One creditor recently advised that they could not disclose information on
accounts because of “liquidation.” The notice, which was dated June 9, 2003,
advised to cease all calls, faxes, and/or proposals on the accounts, effective as of
May 25, 2003,

Inconsistent Feedback. Creditors may provide up to three voices stating differing
information to the consumer; Customer Service; CCA; and Collections. These
varying messages undermine consumers’ trust in agencies and the DMP.
Additionally, information taken from consumers by one department is often not
passed on to other departments.

Failing to Share Information. Creditors may fail to verify balances, APRs, last
payments or due dates, preferring instead to advise counseling agencies to refer to
consumers’ statements for such information.

Inability to Process Electronic Payment. Some creditors use an electronic processing
service that has often generated transaction errors, and have difficulty processing
electronic payments.

Anti-DMP Policies

[ ]

No Benefits for Three Months. Some creditors will not provide benefits until the
proposal has been accepted and the consumer has made three consecutive payments.
This ensures that late fees and over-limit fees will be accrued during the interim.

Aggressive Dismissal Policies:

o No Grace Period. Creditors will often drop consumers for not making payments
without offering a grace period.

o Pre-payment Penalty. Once a consumer enrolls on a DMP program and the
creditor has received payment from DMP, all payments must come through the
DMP program. If consumers make extra payments on their own by sending a
personal check for additional monies, some creditors will automatically drop them
from the program.

Delicate Billing Cycles. Many creditors have delicate billing cycles and may rescind
program benefits and/or charge late fees if a payment falls one day into another
billing cycle. Coincidentally, these creditors (except for direct merchants) are all sub-
prime lenders or merchant cards that do not offer significant interest rate benefits.

18
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o Proposal Denial Policies. Some creditors permanently deny proposals when they
are submitted incomplete or missing the budget worksheet. For example, one
large creditor was permanently denying proposals on consumer accounts in which
the consumer had two accounts and the proposal had only one budget sheet to
serve both accounts. The creditor required budget sheets for each account even
though the budget sheets were exactly the same.

Unnecessary Late Fees. Some creditors apply late fees after having received and
cashed payments on time.

Not Providing CCA Status at Enroliment. Consumers are moved from a delinquency
status to a CCA status upon enroliment into a DMP. Some creditors do not apply the
change in status until three payments have been made, which can lead to the
following problems:

o Calls from collection agencies. Collectors may call consumers for payments,
leading to further consumer anxiety and frustration.

o Not providing program benefits. Some creditors will not provide the program
benefits (i.e., lower interest rates) for the interim three months until CCA status is
awarded.

o Continued Negative Credit Reporting. Some creditors continue to report
customers as delinquent on their bills to credit bureaus until they make three
consecutive payments on their DMP, even if the payments are made on time.

o Not stopping late fees. Some creditors will not eliminate late fees for the interim
three months until CCA status is awarded.

o Consumer distrust. Consumers may file claims stating that program benefits are
being withheld when, as a result of poor account management, creditors do not
accurately list delinquency status or adjust interest rate benefits.

Removal of CCA Status. Some creditors may remove CCA status for no obvious
reason.

Refusal to Adjust Due Dates. Creditors may refuse to adjust due dates to mitigate the
effects of the negotiation period.

Refusal to Re-age. Some creditors do not re-age accounts for as long as three
months upon accepting a proposal. This means the consumer is subject to late fees in
the interim. Also, some creditors will not offer lower interest rates until an account is
re-aged.

Inflexible Due Dates. Some creditors will not allow clients to adjust due dates to
reflect the new payment dates in a DMP.
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Minimum Payment Requirements. Some creditors require exaggerated general
payment and minimum payment requirements that drive up consumers’ necessary
program payments.

Detrimental Program Benefits Formula. Creditors often have their own benefits

criteria based on internal formulas, which prevent counselors from clearly articulating
benefit details 10 the consumer.

Irrational Policies. Some creditors require payment before receiving a proposal. This
policy is illogical since, without a proposal, the amount of the payment may prove to
be insufficient.

Quotas. Some creditors allow for only a certain number of consumer inquiries.

Creditor Misrepresentations to Consumers

o Misrepresent Debt Management Plans. Creditors misrepresent DMPs to
consumers, claiming, for example, they are the equivalent to bankruptcy.

o Coaching Consumers. Creditors and their external collection agencies will
encourage consumers, through coaching, to second-guess their decisions to donate
to non-profit CCAs administering their DMP. As a result, the consumers falsely
claim they have no knowledge of the voluntary nature of the money that they
paid.

II LATE PAYMENT ISSUES
. Creditor Issues

Creditor Execution Issues

o Failing to Provide Transfer Notifications. Creditor may transfer delinquent
accounts to different entities, which can result in confusion over payment
remittance addresses and ownership to rights of collection on the account.
Payment posting is then delayed due to payment forwarding from one entity to the
other.

o Bulk Check Problem. The agency’s payment processing center sends large
checks with vouchers detailing consumer accounts to which the payments should
be applied. If there is incorrect data (i.e. if a referenced account number or name
does not match the creditor’s data file) on only one consumer as referenced on the
voucher, some creditors reject the entire check, sending it back for correction and

" reissue, instead of applying the appropriate funds to accounts that reflect correct
information and sending notification regarding the non-matching data.
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o Consequently, the delay causes mass application of late fees and benefit denials as
well as jeopardizes the enrollment status of many consumers in the program.

o Failing to Provide Address Change Notification. Creditors often do not provide
notice to agencies or CCA processing centers when they merge or change
payment processing center addresses. As a result, payments continue to go to the
prior address and timing delays are caused due to forwarding to the correct
address or returning to the processing center. Payments are either lost in the
shuffle or significantly delayed in being posted to consumer accounts.
Consequently, late and over-limit fees are applied and program benefits are
jeopardized. Moreover, there have been instances where mergers occur and both
creditors give conflicting information about payment addresses and/or data format
for proposal and payment remittance.

o Failing to Notify the Change of Account Numbers. Account numbers often
change when creditors merge or change data formatting for performance tracking.
The creditor may no longer be able to reference the old account number and
payments are lost in the shuffle, not applied, returned to the processing center, or
applied late.

Creditor Not Accepting Proposal

o Considered Partial Payment. If the creditor does not accept a proposal, a payment
may be considered a partial payment. The consumer then has to either accept the
adjustment requested by the creditor or make a minimum payment. Moreover, the
account may be subject to late fees and interest charges until the creditor receives
an “accepted” amount.

Creditor System Issues

o Formatting Issues. If the creditor’s payment system is incompatible with RPPS’
formatting, mass rejections of proposals and/or payments can occur. Sometimes
creditors provide late or inadequate notification of their data format changes to
RPPS and other third parties. Consequently, the creditor may reject a proposal
due to the perception of faulty or inadequate data, when the real problem is
formatting inconsistencies.

o [ll-equipped Technology. RPPS program technology may prompt a transaction
return due to its inability to handle certain size data fields. For example, files
with long or hyphenated first and last names may be rejected even if the data
matches the creditor data. Similarly, Visa Epay program technology “times out,”
thereby not processing requested data files, and returns all transactions as invalid
which causes delays in proposal and payment processing.
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Anti-Consumer Practice

o Re-aging. Some creditors may not re-age the account until they receive one to
three payments, Meanwhile, consumers may be subject to late fees and/or
original, higher interest rates.

o Processing Payments late on Creditor Side. Creditors may post payments late to
consumer accounts despite timely delivery of those payments. This has led to
some creditors having been subject to class action lawsuits that claim the creditors
intentionally post payments late or issue statements late to consumers and are not
allowing reasonable timeframe for remittance.

o Delaying Creditor Notification. The creditor may not provide notification that a
proposal contains inaccurate data, which can result in either payments not being
applied to appropriate accounts or returned from the creditors.

Other Issues

o Privacy Concerns and Resultant Inefficiencies. Due to new privacy regulations,
creditors have denied proposals bearing unrecognizable names (perhaps due to a
name change stemming from marriage or divorce). This is also a problem with
proposals containing more than one applicant. Previously, many creditors
processed proposals based on referenced account numbers.

B. Consumer Issues

-

Consumer Execution Issues

o Making Late Payments. Consumers’ timely enrollment and benefits are
jeopardized when the customers make late payments or skip payments to
creditors.

o Not Changing Due Date. The consumer is responsible for notifying a creditor
about extending the payment due date. When a consumer fails to do so, the
proposal acceptance process can take up to 60 days if the creditor doesn’t accept
the initial proposal (vs. 20-30 days on average).

o Failing to Disclose Identity on Payment. When a consumer does not provide
adequate reference to the account number, remits payments without specifying to
apply those funds to their account, or writes illegibly, their payment is kept on an
unknown payments lists and cannot be applied to their account until the consumer
contacts the agency to properly identify it.

o Failing to Provide Accurate Information at Enrollment. Consumer will often
provide illegible or wrong account information at the time of enroliment. This
leads to proposals with faulty information and may cause a creditor to reject the
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proposal. If it is determined that the problem is a keying error, the account
becomes inactive and the proposal is re-submitted. If the consumer has provided
inaccurate information, they are notified that they need to produce accurate,
updated account information, and that future remittance payments will be
forwarded to another creditor. Otherwise, if the consumer is not responsive, the
creditor remains inactive and does not receive payment.

o Sending Wrong Payment Type. Consumers may make partial payments or
Payments via personal, business, starter, or third party checks, which are not
allowed. In these cases a consumer’s remittance is returned to them causing
delays in payment posting and distribution.

o Not Providing Proper Notification. Consumers fail to provide notification of
creditor mergers, changes in payment address, or other material information that
is crucial to ensuring timely payments.

o Failing to Approve Increase. Consumers fail to approve required payment
increases and, as a result, creditors consider future payments as partial payments.

o Failing to Change Due Dates. Enrolling in a DMP requires that consumers
change their creditor due dates in order to ensure that that billing cycle allows
sufficient time for the processing center to meet payment timeframe criteria.
Despite being advised about making due date changes in the consumer welcome
package, consumers often fail to so. This can result in the consumer incurring late
fees and potentially being dropped from the program. Creditors will not allow
third parties to change consumer due dates.

o Bounced Payments. In order to offset the debit, an agency may hold a
consumer’s payment if the previous one bounced.

o Referencing Out of Date Statements. There are times when a consumer will cite
evidence of payments not being made that are, in reality, reflective of previous
statements received prior to their current enrollment.

Inadvertent Issues

o Losing Payment. Sometimes a consumer payment may become lost in the mail
and, even though the consumer claims that they’ve sent it, there is no such record
of the payment.

o Random Unavoidable Delays. Holidays may inhibit receipt of payment by the
agency or creditor. Minor timing delays such as this can cause major problems
with creditors due to particular creditor billing cycles.
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Opening Statement of Bernaldo Dancel
Before the Senate Permanent Subcommittee on Investigations
March 24, 2004
Introduction

Thank you Mr. Chairman and members of the Subcommittee. My name is Bernie
Dancel. Iam the Chief Executive Officer and Chairman of Ascend One Corporation—the parent
company of Amerix Corporation, 3C Incorporated (“3Ci”), FreedomPoint, and FreedomPoint
Financial. Ihave been involved with credit counseling for nearly a dozen years. I appreciate the
opportunity to appear before you today to discuss important issues in the credit counseling
industry. Let me say that I think the Comumittee’s inquiry has been a serious one and, at least in
the case of our company, one that has stimulated some constructive self-examination.

Mr. Chairman, in my statement today I am going to make two principal points. First,
want to explain why I believe that the title of this hearing, which talks of “profiteering,” does not
appropriately apply to my company. In the course of doing that, I will discuss many aspects of
the credit counseling industry and of my business. Second, recognizing that there is always
room for improvement, 1 want to discuss with you briefly the important new initiatives we have
recently undertaken, in no small part as a result of the engagement we have had with the
Committee.

Personal background and credit counseling experience

At the outset, though, Id like to say a word about the personal experiences that form the
backdrop of my involvement in the credit counseling field. Growing up, I watched my mother—
a single parent who was laid off while trying to raise two boys —struggle to keep up with her
bills and end up in debt. She didn’t know where to turn for help and uitimately filed for
bankruptcy. Some years later, at age 23, I found myself divoreed, with two children, faced with
supporting two households but going deeper and deeper into debt. After two years of struggling
to keep my head above water, I ended up filing for bankruptcy, which I still view as one of the
worst experiences of my life. I didn’t know there were any other options for someone in my
situation. I wanted to break the cycle, and I wish I had known about and had ready access to
credit counseling then.

1 first learned how credit counseling could help people who were financially stressed
when I took a job as a counselor with a nonprofit credit counseling agency in Florida. Through
my work interacting directly with consumers, I realized that the agency was missing an
opportunity to make these valuable services available to many more people.

1 believed that there were several key obstacles preventing credit counseling agencies
from meeting the growing demand for their services. The vast majority of consumers facing
difficult financial situations were not even aware that credit counseling services were available
or could be useful. And of the consumers who knew about credit counseling, many were
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deterred by the prospect of having to sit down face-to-face with a stranger or, worse yet, a
neighbor, to discuss such a personal issue as financial problems. Other consumers simply
couldn’t afford to take time away from their jobs to attend an appointment during regular 9 to 5
business hours. Finally, the vast majority of credit counseling agencies were relying on outdated
processes that made their operations slow and inefficient. In fact, many agencies did not even
use computers to process payments to creditors, and the process of initiating a plan and getting
help to the consumers frequently took up to six weeks.

Those observations led me to start my own nonprofit credit counseling agency in 1992,
which later became Genus Credit Management. 1 started small, by running an advertisement in a
newspaper listing a phone number for people struggling with debt to call. By the time I started
Amerix five years later, Genus had served more than two hundred fifty thousand consumers.
The numbers of consumers seeking help from Genus proved my theory right: people wanted to
be able to address their financial situation with more convenience and privacy over the telephone
and to get immediate help.

1 founded Amerix because I wanted to extend what we had done with Genus to serve
other credit counseling agencies by providing state-of-the-art processing and technology to
enable them to meet the growing demand for credit counseling.

Good service at a fair price

Now let me turn to the main points I'd like to address today. I must say, first, that the
term “profiteering” has no proper application to my company. Of course I do run a for-profit
business, but I assume that the Committee does not take the position that it is inherently
inappropriate for a for-profit business to provide services to nonprofit organizations. It seems to
me that the right questions to ask in examining whether a for-profit business is acting
appropriately with regard to nonprofit credit counseling organizations are: (1) does the for-profit
company offer a good service; and (2) does it offer that service at a fair and competitive price. [
would submit to you that in the case of Amerix and the credit counseling agencies with which we
do business, the answer to both of these questions is yes.

Services. Amerix offers a valuable array of services to credit counseling agencies. We
achieve economies of scale by developing and improving a technology system that we offer to
multiple credit counseling agencies. These services include:

Daily direct debits, electronic disbursements and check remittances

Automated accounting, reconciliation, and cash management services
Electronic files for all customer-related documents

Monthly customer statements

Automated routing of customer calls

Negotiating or arranging payment plans through a database of more than 60,000
credit grantors

Providing ongoing customer service related to account processing

Requesting and invoicing fair share payments to credit counseling agencies

¢ Expanding public awareness of the credit counseling agencies’ services
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Simply put, it is more efficient for nonprofit credit counseling agencies to purchase this bundle
of services from Amerix than to invest in the technology necessary to perform these essential
tasks themselves. Furthermore, this unique integration of telephony, desktop and software
enables our CCA clients to efficiently conduct counseling sessions and gather information
critical to assist all callers. Everyone who calls a CCA client benefits from our services
regardless whether that individual enrolls in a debt management plan.

Fair price. There are three good indicators of the fairness of our price. First, when our
largest customer, American Financial Solutions (AFS) acquired a large group of clients from
Genus Credit Management, AFS put out a request for proposals to see whether it could find a
better price for the set of services we offer—whether packaged together or broken up. No one
stepped up with an offer. Second, as the documents we produced to this Committee show,
Ascend One operates on a very low profit margin. In 2001 and 2002, our profit margin before
taxes was less than 3%,; and it was not substantially different in 2003. Nor would it make a
material difference to those profit margins if the salaries paid to top executives were substantially
reduced or even eliminated. By contrast, comparable service providers in the processing
industry had a profit margin well in excess of 10% in 2003.Y Third, and most important, the
price that we charge to credit counseling agencies allows them to offer their services to
consumers for a level of contributions that are as low or lower than many credit counseling
agencies that are members of the NFCC or AICCCA, and without having to pass significant up-
front costs on to consumers.

Debt Management Plans. But what about Debt Management Plans? Is it true that we
and the credit counseling agencies we serve have a fundamentally different approach to DMPs
than more traditional credit counseling agencies of the kind that are members of the National
Foundation for Credit Counseling? No. First, the rate of DMP enrollment for CCAs that operate
under our CareOne umbrella—about 3 persons enrolled for every 10 who call—is not much
different from the historical rate of enroliment among NFCC or other AICCCA members.

Second—and this is critical—we operate on a pricing model that makes it irrational for us
to try to sign people onto DMPs who aren’t right for that kind of service. Setting up a DMP for a
consumer requires a significant upfront investment, averaging more than $300 per account, in
addition to ongoing servicing expenses. We do not charge the CCAs with whom we do business
any up-front fee. Our CCA clients do not charge consumers any start-up or initiation fee to
enroll in a DMP. That means that we do not recoup our start-up costs until an individual has
been making payments on a DMP for a year and a half. So it would be counterproductive for us
to try to register people on DMPs who weren’t suited for such a program.

By contrast, some CCAs charge consumers large upfront fees, keeping the consumer’s
entire first monthly payment, or charging a percentage of the consumer’s total debt, which
typically translates to a fee of $300 or more. Because they recoup their costs on day one, they
have no incentive to make sure that the consumer is really suited and qualified for a DMP.

v Source: Edgar Online Pro for Data Processing (SIC 7374).
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Thus, where these other CCAs make money on customers even if they immediately drop out of
their DMP, we actually lose money on customers who don’t stick with their plans for an
extended period of time. Our pricing model recognizes that it is in everyone’s best interest to
limit DMPs to people who can follow the program suecessfully. It’s best for consumers who get
real benefits from the plans because they are able to make the payments; it’s best for the CCAs
because creditors often base fair share payments on whether consumers stick with the plans; and
it’s best for us because we have an incentive to recoup our upfront investment. In effect, we
have become invested in the consumer’s success.

Education and counseling. But what about education and counseling? Isn’t that
completely lost in the shuffle in the pell mell rush to sell DMPs? No. The CCAs we serve
provide valuable resources to the public, including financial literacy classes, and their websites
offer myriad educational and counseling tools, including budget advice, savings exercises,
financial calculators, and libraries of articles addressing everything from credit cards to taxes. In
addition, we have made our own investment to provide a comprehensive on-line educational
library on the CareOne website, which is available to any website visitor whether or not they are
a client of a CareOne agency. The wide-ranging resources include a continuously updated
database of more than 130 articles on money management and credit awareness, and interactive
tools, such as a personalized budget planner and 49 calculators that give individually-tailored
answers to financial questions.

1 also want to underscore that DMPs themselves can be a very valuable educational tool
when they are right for a particular consumer. Indeed, when a DMP is appropriate for a
consumer, it is the best kind of financial education and counseling available, with the greatest
capacity to actually change a person’s behavior for the better. DMPs provide a framework that
guides consumers to make monthly payments, exercise financial discipline, and learn by
experience how to devise and follow a budget so that they can meet their financial goals. In
addition, trained counselors provide ongoing support and valuable advice to consumers if their
circumstances change or problems arise. Unlike some CCAs, the CCAs we service provide
counseling through the entire life of the DMP and not just for the first few months. And of
course, DMPs also provide other concrete benefits to consumers, such as stopping harassing
creditor calls and helping consumers rebuild their credit.

New Initiatives

Thus, I think we have clearly been conducting our business in a fair and proper manner—
offering good services at competitive prices that allow CCAs to offer their services at a very
competitive rate. That said, we recognize that we can always do better, and this investigation has
played a quite constructive role for our company in helping us define the best ways to do that. 1
think, frankly, the area where I believe there is particular room for improvement is in seeing the
CCAs we serve offer good education and counseling services to all consumers seeking
assistance, whether they are suitable for a DMP or not. In that spirit, we recently announced a
number of new initiatives that should improve the experience of all those who contact an agency
we serve.
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First, as the owner of the CareOne™ service mark, 3Ci has announced that it will adopt
new, enhanced licensing standards to make sure that consumers working with agencies offering
CareOne™ credit counseling will have access to the highest quality personalized financial
counseling and money management education, regardless of whether they choose to enroll ina
debt management plan. The expanded CareOne™ standards require licensed credit counseling
agencies to:

» Provide patient personalized financial counseling and education to every client who
seeks assistance, including an individualized assessment of the client’s financial
situation in order to identify and help implement the best alternative to address his or
her needs.

e Offer each client an opportunity to receive a personalized budget worksheet, together
with budgeting tips, whether or not the client qualifies for or chooses to enroll in a
debt management plan.

s Devote at least 1,000 hours per year to community outreach activities that address
consumer credit and money management.

e Partner with an educational institution to advance educational offerings and to
promote general consumer financial awareness, education, and literacy.

¢ Serve all clients who seek assistance, regardless of ability to pay, creditors owed,
amount owed, or enrollment in a debt management plan.

e Comply with the Code of Practice Standards established by the Association of
Independent Consumer Credit Counseling Agencies or the National Foundation for
Credit Counseling.

Second, Amerix will require every nonprofit agency with which it does business to
adhere to these enhanced standards, even if the agency chooses not to license the CareOne™
service mark.

Third, as of March 15, 2004, Amerix stopped providing overflow origination services to
the only client that was receiving these services, and announced that it will no longer provide
these services to any agency going forward. As a result, Amerix will charge no more than 67%
of the revenue associated with any new caller who enrolls in a DMP.

Fourth, Amerix has undertaken to assist its credit counseling agency clients in reviewing
and revising the scripts that counselors use when assisting callers seeking credit counseling so
that the scripts better reflect the individually tailored counseling that all callers receive regardless
whether they choose to enroll in a debt management plan.

Fifth, Amerix has undertaken to eliminate from the current service agreements with its
credit counseling agency clients certain contractual provisions relating to debt management plan
enrollment. These include “assist rates,” which relate to enrollment of a specified proportion of
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callers in debt management plans, as well as “revenue standards,” which relate to average
revenue level per account.

Sixth, Ascend One has made a 10-year, $5 million commitment to the Ascend One Fund
for Financial Literacy, including $500,000 of immediate funding to launch the foundation’s
efforts to promote financial literacy, especially among teenagers and young adults who are just
entering the credit market and need knowledge and skills to manage their finances responsibly.

Conclusion
Mr. Chairman, Ascend One is committed to playing a positive role in the field of credit
counseling, so that more and more American consumers can get the help they need, delivered in

a fair and straightforward manner.

Thank you, and I look forward to answering your questions.
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WRITTEN STATEMENT OF
COMMISSIONER OF INTERNAL REVENUE
MARK W. EVERSON
BEFORE THE
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
COMMITTEE ON GOVERNMENTAL AFFAIRS
UNITED STATES SENATE
HEARING ON
THE ROLE AND TAX-EXEMPT STATUS OF CERTAIN NOT-FOR-PROFIT
CREDIT COUNSELING AGENCIES
MARCH 24, 2004

Introduction

Thank you, Mr. Chairman and Ranking Member Levin, for the opportunity to
explain the role of the Internal Revenue Service (the Service) in regulating the
credit counseling industry. | am pleased you are addressing an area to which the
Service is devoting increasing attention and resources. Although many credit
counseling organizations continue to provide important educational and
charitable services that are fully envisioned by section 501(c)(3) of the internal
Revenue Code, clearly a growing number do not. We are concerned that certain
organizations are now preying on those facing financial distress.

1 will review our role and the general law relating to charities, the history of tax
exemption for credit counseling organizations, recent trends, and our actions to
combat what we see as inappropriate activity by some organizations. As you will
see, we have aggressively pursued a broad approach that includes efforts to
warn consumers of issues in this area, an enhanced examination program, and
stricter scrutiny in our application process, as well as partnering efforts with the
state attorneys general and the Federal Trade Commission. Let me assure the
Subcommittee that the Service will utilize all tools available to it, including the
pursuit of criminal charges if appropriate, and the revocation of tax-exempt
status.

Background: The Requirements for Tax Exemption under section 501(c)(3)

The role of the Service: The Service oversees the qualification for
federal tax-exempt status of all exempt organizations, including those described
in section 501(c)(3) (often referred to as “charities”). Through our compliance
programs, we seek to ensure that tax-exempt organizations continue to meet the
statutory requirements for exemption.

In general, an organization that wants to be recognized as tax exempt under
section 501(c)(3) must apply to the Service for a determination of its status. To
do this, the organization files Form 1023, “Application for Recognition of
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Exemption Under Section 501(c)(3) of the Internal Revenue Code”. Applications
often are filed in advance of actual operations and can be based upon
representations of what the organization will do in the future. We review the
application to determine whether the proposed activities meet the statutory
requirements for tax exemption. Those that are approved receive a
determination letter that recognizes the organization as tax exempt. With certain
exceptions, an exempt organization must annually file Form 990, an information
return that provides information on its current activities and details its income and
expenditures as well as its current financial status. Forms 1023 and 990 are
publicly available documents. In fact, we make Forms 990 filed by section
501(c)(3) organizations available to various web sites to facilitate public scrutiny
of charities.

We also use Form 990 as a compliance tool. Our compliance efforts generally
include educational contacts, the review of filed returns and, if warranted, an
examination of an organization’s activities and operations.

To the extent that an organization fails to meet the criteria for exemption, its
application for tax exemption will be denied or, if it already is tax exempt, the
exemption is subject o revocation. Denials and revocations are based on the
particular facts of each case.

General Requirements for Section 501(c){3) Exemption: Section

501(c)(3) provides for the exemption from federal income tax of entities
organized and operated for charitable, educational, scientific, religious, and
certain other purposes. Relieving the poor and distressed is considered a
charitable purpose. Providing instruction and training for the purpose of
improving or developing an individual's capabilities, or educating the public on
subjects useful to the individual and beneficial to the community also are
considered charitable or educational activities. To qualify for section 501(c)(3)
status, an organization cannot have a nonexempt purpose that is more than
insubstantial.

A section 501(c)(3) organization also must meet other requirements. For today's
purposes’, chief among these are that the organization must not distribute net
earnings to insiders (the prohibition against inurement) and it must operate for
the benefit of public rather than private interests (the prohibition against private
benefit). An organization must establish that it is not organized or operated for
the benefit of private interests such as designated individuals, the creator or his
family, shareholders of the organization, for-profit affiliates, or persons controlled
directly or indirectly by such private interests.

! To date, we have not found that credit counseling organizations have a pattern of violating the
section 501(c)(3) restriction against interference in palitical campaigns or that they have a pattern
of engaging in a substantial amount of lobbying.
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History of Tax Exemption for Credit Counseling Organizations

The Service and the courts have determined that certain credit counseling
organizations meet the requirements of section 501(c)(3).? in Rev. Rul. 69-441,
1969-2 C.B. 115, the Service held that an organization was charitable where the
beneficiaries of its credit counseling services were low-income customers. The
organization cited in the ruling had certain favorable factors: a major activity was
providing educational information to the general public on budgeting, buying
practices, and the sound use of consumer credit through the use of fiims,
speakers, and publications; its counseling services were limited to low-income
customers; it provided individual counseling; and the board of directors was
representative of the community.

A credit counseling organization may qualify for tax exemption even if it does not
limit its clientele to low-income individuals where the services provided are
educational. In the 1970's, the courts reversed the Service's revocation of
exempt status of two organizations that provided credit counseling without
limiting the services to low-income individuals. See Consumer Counseling
Service of Alabama v. United States, 78-2 U.S.7.C. 9660 (D.D.C. 1978), and
Credit Counseling Centers of Oklahoma, Inc. v. United States, 79-2 U.S.T.C.
9468 (D.D.C. 1979). The rationale was that providing information on the sound
use of consumer credit was educational because it instructs the public on
subjects useful to the individual and beneficial to the community. In reaching this
conclusion, the courts considered several factors. These organizations were
primarily involved in educating the general public through classes and seminars.
The courts considered the debt management services (payment plan and
creditor intercession) an integral part of the organizations’ counseling and
educational function. Moreover, the debt management services were so minor
that, even if not an integral part of the educational services, they were not
significant enough to affect the organizations’ exempt status. The boards of
these organizations were representative of the general public. Finally, the fees
charged were nominal and were waived where payment would create a financial
hardship.

To recap, to qualify as a section 501(c)(3) credit counseling organization, existing
rulings and cases indicate that an organization that provides credit counseling
must limit its services to low income customers or, as its primary activity, provide
education to the public on how to manage personal finances.

2 Credit Counseling organizations can also qualify for tax exemption under section 501(c)(4) as
social welfare organizations. See Rev. Rul. 65-299, 1965-2, C.B. 165. Because contributions to
section 501(c)(4) organizations are generaliy not tax deductible and such organizations are not
exempted from consumer protection laws, few credit counseling organizations seek section
501(c)(4) status. As a result, we have not seen any significant increase in the number or activity
of these organizations, and we have not addressed them in this testimony.
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Recent Trends and Profile of the Industry

In recent years, the Service has seen an increase in applications for tax-exempt
status from organizations intending to provide such services. Among the more
recent applicants, we are finding credit counseling organizations that are
substantially different from those described in the rulings and court opinions. We
are seeing organizations whose principal activity is selling and administering debt
management plans. Often the board of directors is not representative of the
community and may be related by family or business ties to the for-profit entities
that service and market the debt management plans. These newer organizations
are supported by fees from customers and “fair share” payments from credit card
companies. The fees are high in comparison to the nominal fees considered by
the courts in the 1970’s. Further, it does not appear that significant counseling or
education is provided. As | will discuss, we have modified our application
process to deal with this change in circumstances.

In 2002, as we saw an increasing number of allegations of credit counseling
abuses, we contacted the Federal Trade Commission (FTC) for assistance in
understanding the developments in the industry. Based on the FTC’s data and
our examinations, it appears that some organizations are operating solely on the
internet and are providing debt management and not credit counseling. In many
cases, credit counseling services have been replaced by promises to restore
favorable credit ratings or to provide commercial debt consolidation services.

We also learned of the favorable treatment accorded to section 501(c)(3)
consumer credit organizations under both federal and state law. Section
501(c)(3) organizations often are excluded from coverage under FTC rules, as
well as state and local consumer protection laws. This exclusion appears to be
one of the primary drivers for the increase in the number of these organizations.
For example, the Credit Repair Organization Act of 1997 (15 U.S.C. §1679 et
seq.) sought to further regulate the practice of organizations involved in “credit
repair,” a series of activities aimed at improving a customer’s credit history. The
statute exempted section 501(c)(3) organizations from the provisions of this law.
Many state consumer protection laws provide similar treatment for section
501(c)(3) organizations. In 1993, for example, the California legislature imposed
strict standards on credit service organizations and the credit repair industry.
The California statute aims to protect the public from unfair or deceptive
advertising and business practices. Most significantly, it does not apply to
nonprofit organizations that have received a final determination from the Service
that they are exempt under section 501(c)(3) and are not private foundations.

Two more recent developments may provide additional incentives for credit
counseling organizations to seek 501(c)(3) status. The first is the provision
under some proposed bankruptcy legislation requiring credit counseling before
filing for bankruptcy. Although the Service takes no position on the merits of the
proposal, if it becomes law we expect applications from traditional credit
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counselors and the new internet-based agencies to increase. The second
development relates to the “Do Not Call” list, with its exemption for charitable
solicitations. Again, our purpose is not to opine on the merits of the solicitation
exemption other than to note our belief that this additional benefit of exemption
may also motivate organizations to seek section 501(c)(3) status. Both of these
developments will require even more diligence on our part.

Actions of the Service

We are concerned that the potent combination of exemption from income tax and
exemption from consumer protection laws may be encouraging persons to seek
tax exemption who are motivated by profit rather than by charity. As a result, we
have created a comprehensive and multi-faceted strategy to address possible
abuses and have established a team to oversee the strategic management of our
compliance efforts. Members of the team include individuals from all functions of
our Exempt Organizations office, representatives from other Operating Divisions,
as well as staff from the Office of Chief Counsel.

Steps to Warn the Consumer: We are actively pursuing avenues to
warn the public about unscrupulous profiteers who prey on those in financial
distress, and to set forth the characteristics of good charitable or educational
programs. We have partnered with the FTC, the National Association of State
Charity Officials, and other watchdog groups, who have well-established
channels for disseminating information to consumers. In News Release 2003-
120 and Fact Sheet 2003-117 (both released in October 2003), we informed the
public that credit counseling organizations that use questionable practices may
seek tax-exempt status to circumvent state and federal consumer protection
laws.

We continue to look for ways to reach a broader audience with this important
message. Perhaps those of you who follow “Dear Abby” saw my letter published
on February 9, 2004 concerning a woman who had written to Dear Abby about
her mounting credit card debt. In her response, Dear Abby said the writer should
seek help from a credit counseling agency. | took this opportunity to warn the
readership about possible fraudulent credit counselors. As we move forward, we
will continue to publicize the problems we see to the widest available audience.

Coordination with Requlators and Industry Representatives: We are
meeting with other regulators, industry representatives, and professional groups
as well. We have contacted state enforcement officials from Maryland,
California, and New York concerning the issues their states are facing in this
area. We are engaged in discussions with the FTC on coordination of our efforts.
We also are working with the FTC to set up meetings with banks and credit card
companies to better understand the “fair share” payments they make to credit
counseling organizations. In this regard, we have already had a productive
meeting with one credit card company. We have also met with both of the
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industry associations in this area to discuss problematic behavior in the industry
and with the United States Bankruptcy Trustees Office on the proposed
bankruptcy reform legislation. Other outreach efforts include speaking at credit
counseling trade association conventions and the annual meeting of the
American Bar Association to inform the industry and its attorneys of potential
problems and to open a dialog with industry participants.

Examinations of High-Risk Organizations: We are aggressively
searching for useful indicators of organizations that place debt management
services and credit repair services above educational and charitable objectives.
We have over 50 organizations that have been selected for examination. That is
a substantial increase from the more than 30 | noted in my November 20, 2003
testimony before the Oversight Subcommittee of the Committee on Ways and
Means. We are pursuing an overall examination strategy to ensure our efforts
are rapid and have the broadest possible impact. This means we are advancing
those cases first that are most important to our overall strategy in this area. We
will shortly have about 50 percent of the fotal revenues of the known filing
universe of credit counseling organizations under active examination.

As part of our strategy, we are combining the efforts of our Exempt
Organizations, and Small Business/Self Employed agents in a team approach to
these audits. Other parts of the Service will be involved as required. We have
designated specialists to provide immediate phone or e-mail assistance to
examination agents, as well as to provide on-site support when necessary. The
examinations focus on specific issues, including whether the organization
provides actual counseling; customer demographics; fee structure; who controls
and/or contracts with the organization; the flow of money; and whether there is
inurement, private benefit, or a substantial nonexempt purpose.

As | mentioned, we are pursuing these cases with vigor and with all the tools
available. A typical examination may include an inquiry not only into the books
and records of the credit counseling organization but also of any for-profit
affiliates or other organizations that are servicing the debt management plans
marketed by the nonprofit. In cases in which we see individuals or their relations
operating or working for both the credit counseling and for-profit organizations,
we will be pursuing the flow of money and questioning the total compensation of
these individuals. In addition, we also will question the compensation of insiders
of the nonprofit where compensation appears unreasonably high regardiess of
whether they are benefiting by reason of related for-profits. Thus, individual
returns may be part of these examinations as well.

In the area of individuals involved with charities, Congress has given us a
valuable tool. In general, under section 4958 of the Internal Revenue Code,
persons who receive in excess of reasonable compensation from a charity are
subject to a 25-percent excise tax on the excess received. If they do not
“correct” this transaction {(e.g., through the return of meney to the charity), they
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are subject to a 200-percent tax on the excess. In addition, a charity’s
managers may be subject to an excise tax if it is found that they knowingly
participated in these transactions.

Upon completion of our examination and to the extent that a credit counseling
organization fails to meet the criteria for exemption, we will revoke its tax exempt
status. Revocation means that the organization will lose the benefits of
exemption and will be subject to tax as a for-profit entity. Revocation will be
retroactive as warranted.

We expect to see the first results in these cases this Spring and may propose
revocations of tax-exempt status for some of those under examination. As |
mentioned earlier, in appropriate circumstances there may be criminal referrals
with respect to these organizations or individuals as well.

Determination Program Safequards—Stemming the Proliferation of
New Organizations: Our goal is to ensure that new credit counseling

organizations meet all requirements before tax-exempt status is approved. All
such cases are assigned to staff specially trained in credit counseling and who
use a uniform inquiry letter to develop the facts and issues of the case fully and
completely. Once the staff has completed work on the application, whether the
proposed result is favorable or unfavorable, all applications are subject to special
review. All credit counseling organizations are centrally tracked to enable us to
determine with accuracy the number and profile of these organizations, and to
better manage and ensure consistent quality treatment.

At present, we are actively considering almost 60 applications. We are in the
process of finalizing proposed denials in a number of cases and are finalizing the
development in several more. Under the privacy rules of the Internal Revenue
Code, the public will not know the disposition of any case with respect to a
particular applicant unless the application is approved or unless the applicant is
denied exemption and challenges us in open court.

To move even more expeditiously, we are in the process of reviewing the current
workload to group the cases for efficiency and to reassign cases as necessary.
Moreover, we are revising our inquiry letter as we gain more experience in the
field.

In the application process, we are seeing organizations that appear to be
replicating the practices of existing organizations. A number were filed with
boiler plate “fill in the blank” forms. We believe there are individuals whose
names are associated with a number of applicants and who may be using these
applications to promote a tax shelter or fax fraud. As a result, as we identify
these individuals we will refer them to those parts of the Service that investigate
tax shelter promoters.
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Conclusion

As you can see from this discussion, the Service is committed to taking the
necessary steps to ensure that organizations that hold themselves out as section
501(c)(3) credit counseling services are complying with all applicable
requirements for tax exemption. That means continuing with a vigilant
application process, as well as a vigorous examination program. These
components, coupled with continued efforts to educate the public about the
halimarks of an acceptable credit counseling program and outreach to other
oversight organizations, form a comprehensive strategy to ensure that tax
exempt credit counseling organizations do not abuse their tax-exempt status.
Americans deserve and will receive our protection.
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I INTRODUCTION

Mister Chairman and members of the Committee: 1am Thomas Leary, Commissioner at
the Federal Trade Commission (“FTC” or “Commission”).! I appreciate the opportunity to
appear before you today on behalf of the Commission to discuss consumer protection issues
raised in the credit counseling industry. This statement will describe the industry generally,
discuss various practices by some of its members that raise consumer protection concerns, and
summarize FTC law enforcement and educational efforts in this area.

As an initial matter, it is helpful to understand the Commission’s role in enforcing laws
that bear on the credit counseling industry. As part of its broad mandate to protect consumers,
the Commission enforces the Federal Trade Commission Act (“FTC Act”), which prohibits
unfair or deceptive acts or practices that are in or affect commerce.” The Commission also
enforces a number of specific consumer protection statutes, including several relevant to credit
counseling, such as the Telemarketing and Consumer Fraud and Abuse Prevention Act,’ the
Credit Repair Organizations Act,’ and the Gramm-Leach-Bliley Act.®

Under its general consumer protection authority, the Commission focuses its resources on
a variety of matters of importance to consumers. In addition to examining the significant
consumer protection concerns raised by credit counseling services, the subject of today’s hearing,
the Commission’s recent efforts have included:

. Launching “Do Not Call.” In January 2003, the Commission adopted an
amendment to its Telemarketing Sales Rule establishing the National Do Not Call
Registry. Within 72 hours after the FTC opened the Registry, consumers had
enrolled over 10 million telephone numbers. By its effective date in October
2003, the Registry contained over 53 million telephone numbers and now tops 58
million numbers. A recent Harris Poll found the Registry to be remarkably
successful, with over 90 percent of participating consumers reporting a reduction
in telemarketing calls.

'The views expressed in this statement represent the views of the Commission. My oral
statement and responses to questions you may have are my own and do not necessarily reflect the
Commission’s views or the views of any individual Commissioner.

15 U.S.C. § 45(a).
*15U.S.C. § 6101-6108.
415 U.S.C. § 1679 et seq.

515 U.S.C. § 6801 ef seq.
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. Law Enforcement Against Fraud and Deception. The FTC targets the most
pervasive types of fraud and deception for law enforcement actions. During the
past twelve months, the FTC has filed law enforcement actions targeting work-at-
home schemes, Internet scams, online auction fraud, deceptive subprime lending
practices, advance fee credit scams, and deceptive health, safety, and weight loss
claims, among others. During fiscal year 2003, the FTC obtained multiple federal
district court orders in these cases, resulting in more than $448 million in
consumer redress.

. Consumer Privacy and Identity Theft. This year, the agency undertook
aggressive enforcement actions to protect consumers’ privacy and prevent identity
theft and other misuses of personal information. Among other things, the agency
targeted deception aimed at eliciting personal information from consumers,
deceptive spam, and deceptive claims about the security provided in online
transactions. In addition, the FTC is currently in the process of issuing a variety
of rules to implement statutes just passed by Congress to address spam, consumer
credit, and identity theft.

Among the Commission’s top priorities this year in the frand and deception area was
stopping abuses within the credit counseling industry. In this area, it is important to note that the
FTC Act excludes from the Commission’s authority entities that are not organized to carry on
business for their own profit or that of their members.’ Therefore, the Commission does not have
jurisdiction under that Act over credit counseling agencies (‘CCAs") that are bona fide non-
profit organizations.” The mere fact that a CCA has received tax-exempt status under Section
501(c)(3) of the Internal Revenue Code, however, does not by itself remove the CCA from
Commission jurisdiction. The Commission may assert jurisdiction over a CCA with 501(c)(3)
status if the CCA in fact carries on business for profit, including by operating for the purpose of
distributing profits or other economic benefits to for-profit entities or individuals.* Thus, our
cases in this area have two prongs: first, we must prove that the credit counseling company is in
fact a for-profit entity within the meaning of the FTC Act; and second, we must prove that the
company violated consumer protection laws. Because of these two prongs, our cases and
investigations in this area are particularly fact-intensive.

In recent months, the FTC has actively used its array of law enforcement and educational
tools to address its concerns about credit counseling abuses. Highlights of these efforts,
discussed in more detail below, include:

615 US.C. §§ 44 & 45(a).

"Most creditors and some state laws require CCAs to be non-profit entities before they
can arrange payment plans for consumers.

8See, e.g., Ohio Christian Coll., 80 F.T.C. 815, 848-49 (1972).

3
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. Law Enforcement. In November 2003, the FTC filed a lawsuit alleging a variety
of deceptive practices by AmeriDebt, Inc., one of the nation’s largest CCAs, its
former service provider (DebtWorks, Inc.), and DebtWorks’ owner, Andris
Pukke. At the same time, the Commission entered into a settlement with the
Ballenger Group, LLC, AmeriDebt’s service provider since January 1, 2003, for
its role in the deception. In related areas, the Commission has brought two
lawsuits against debt negotiators, and numerous cases against credit repair
organizations. The Commission is also currently conducting several non-public
investigations of additional CCAs, debt negotiators, and related entities.

. Consumer Education. The Commission has issued a variety of consumer
educational materials so that consumers can spot fraud and deception and take
action to avoid it.

. Coordination with Other Government Agencies. The Commission is working
with the Internal Revenue Service and the states to address concerns in this area.
For example, the FTC, IRS, and state regulators recently issued a joint press
release highlighting troubling practices within the industry and providing tips for
choosing a credit counselor. The FTC has also coordinated its enforcement efforts
with the state attorneys general.

As these efforts show, the FTC Act grants the agency considerable authority to pursue
abuses within the credit counseling industry and engage in related educational and policy
activities. Therefore, we do not have legislative recommendations at this time.

1L THE CREDIT COUNSELING INDUSTRY

The credit counseling industry has been in existence for about 50 years, providing
valuable services to innumerable financially distressed consumers. Typically, the work of CCAs
on behalf of their consumer clients is both present and future directed: to help debt-strapped
consumers to manage their existing financial problems and to teach them better financial
management skills for the future. CCAs historically have been relatively small, community-
based non-profit organizations providing consumers with individualized advice and assistance.
For these services, most traditional CCAs either charge nothing or solicit modest contributions
from clients to help defray their expenses. As explained below, CCAs also can be funded by
creditors through so-called “Fair Share” contributions.

CCAs have a number of options to offer their financially-distressed clients, depending on
the client’s individual circumstances, which range from simple advice and guidance on managing
finances to (in extreme cases) advising that consulting a bankruptey attorney may be the
consumer’s best option. In addition, CCAs, since the industry’s inception, have offered to put
certain clients info a payment program commonly termed a “debt management plan” (“DMP”).
DMPs allow consumers to pay off their unsecured debts, such as credit card balances, by making
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a single, consolidated monthly payment to the CCA, which then disburses those funds to the
creditors of debts covered by the DMP. DMPs can also benefit creditors by forestalling
consumer bankruptey. Importantly, traditional CCAs evaluate each client’s individual
circumstances and needs before deciding whether to enroll that person in a DMP.

When administered properly, DMPs can benefit consumers because some creditors will
reduce interest rates and waive certain charges, such as late and over-the-limit fees, for
consumers on a plan. Most creditors and some state laws require CCAs to be non-profit entities
before they can arrange payment plans for consumers, apparently for the purpose of eliminating
the incentive for CCAs to deceive consumers. However, we are concerned that some CCAs may
be evading these requirements by setting up non-profit entities that funnel money to for-profit
affiliates.

DMPs generate revenue for CCAs in two ways. First, some creditors voluntarily rebate to
CCAs a small percentage of the funds that the organizations disburse to them. These payments
are called “Fair Share” contributions.” Second, some CCAs solicit “contributions” or
“donations” from DMP enrollees, usually consisting of up-front and monthly fees. As discussed
later, some CCAs appear to have turned these ostensibly voluntary contributions into de facto
mandatory fees by automatically deducting money from consumers’ payments without adequate
disclosure.

In the last decade, the credit counseling industry has experienced dramatic growth,
attributable in large part to ballooning consumer debt and the resulting demand for credit
counseling to prevent default on that debt. The nature of the industry has also changed. Whereas
it was once composed mainly of small, local credit counselors, the last decade has seen the rise of
large, high-tech organizations that aggressively market their services to consumers via
telemarketing, broadcast and print advertising, and the Internet. These organizations, many of
which claim non-profit status, represent a new breed in this industry. Many appear to offer little
or no individualized credit counseling, but rather urge all of their clients to enroll in a DMP
without consideration of their particular financial situations.

IIl. CONSUMER PROTECTION ISSUES
Along with these changes in the industry have come complaints about troubling practices,

including possible deception about the services offered, poor administration of DMPs, and
undisclosed fees associated with DMPs.

°Some creditors are reexamining their Fair Share programs and considering alternate
means for providing financial support to CCAs. These alternate means include providing lamp
sum charitable donations to be used for counseling and education, rather than tying donations to
amounts collected in DMPs.
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The Commission is concerned about deceptive and other illegal practices in which some
CCAs may be engaging. Our greatest concern is deception by CCAs about the nature and costs
of the services they offer to consumers. The following practices have come to our attention that
may violate the FTC Act or other statutes that we enforce:

. Misrepresentations about fees or “voluntary contributions.” Some CCAs may charge
substantial fees (sometimes denominated as “donations” or “voluntary contributions”)
that they hide from consumers. For example, some CCAs may automatically retain for
themselves certain payments consumers make on their DMPs, unless the consumer
affirmatively objects. These CCAs may not adequately disclose this fact.

. Promising results that cannot be delivered. Some CCAs appear to be marketing DMPs
with promises that they will lower consumers’ interest rates, monthly payments, or
overall debt by an unrealistic or unattainable amount. Some organizations also appear to
be exaggerating the amount of money consumers will save by signing up for a DMP, or
are promising falsely to eliminate accurate negative information from consumers’ credit
reports.'®

. Abuse of non-profit status. As noted above, some unscrupulous CCAs misrepresent that
they are non-profit to comply with state laws and creditor guidelines regarding the
arrangement of payment plans for consumers. In addition, some CCAs appear to use their
501(c)(3) status to convince consumers to enroll in their DMPs and pay fees or make
donations. These CCAs may, for example, claim that consumers® “donations” will be
used simply to defray the CCA’s expenses. Instead, the bulk of the money may be passed
through to individuals or for-profit entities with which the CCAs are closely affiliated.
Tax-exempt status also may tend to give these fraudulent CCAs a veneer of respectability
by implying that the CCA is serving a charitable or public purpose. Finally, some
consumers may believe that a “non-profit” CCA will charge lower fees than a similar for-
profit entity.

. False advertising regarding credit counseling services. Some CCAs claim to provide
advice and education to consumers on handling their finances, when in fact they may
merely enroll all clients indiscriminately in DMPs without any actual counseling.

. Failure to pay creditors in a timely manner or at all. Some CCAs may fail to pay
creditors in a timely fashion or at all. This failure can result in serious consumer harm,
such as from late fees that the creditors impose.

®Negative but accurate information cannot be removed from a credit report until the time
specified by the Fair Credit Reporting Act has lapsed (generally, seven years after the event
occurred). 15 U.S.C. § 1681c.
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. Failure to abide by telemarketing laws. To the extent CCAs are not bona fide non-profit
organizations, they should be complying with the FTC’s Telemarketing Sales Rule,
including the new national Do-Not-Call registry.

. Gramm-Leach-Bliley (“GLB ") Privacy and Safeguards. The Commission is also
concerned that some CCAs may not be complying with the privacy and security
requirements of the Gramm-Leach-Bliley Act, which apply to financial institutions such
as credit counseling organizations or similar entities that service loans or collect overdue
accounts. The GLB Act requires financial institutions to provide privacy and opt-out
notices to consumers regarding the use and disclosure of their personal information, and
also to implement safeguards that ensure that such information is appropriately protected
from unauthorized access. Failure to comply with these requirements could put sensitive
information at risk.

IV. COMMISSION ACTIONS

The Commission has pursued a vigorous program to halt fraud and deception by those
who purport to be able to solve consumers’ financial difficulties. For example, in November
2003, the FTC filed a lawsuit against Maryland-based AmeriDebt, Inc., which aggressively
advertises itself as a non-profit dedicated to assisting consumers with their personal finances."
The complaint also names AmeriDebt’s former for-profit service provider, DebtWorks, and
DebtWorks’ owner, Andris Pukke.

According to the complaint, the defendants have engaged in a number of deceptive
practices to induce consumers to enter into DMPs. For example, the FTC’s complaint alleges
that AmeriDebt’s promotional materials have misrepresented that consumers enrolling in an
AmeriDebt DMP would pay no up-front fees, when in fact the company retains the consumer’s
entire first payment on the plan (oflen totaling hundreds of dollars) as a “contribution.” The
complaint further alleges that the defendants have falsely claimed that AmeriDebt is a non-profit
organization. The Commission charges that, despite AmeriDebt’s 501(c)(3) status, it in fact
operates for the profit of related parties, including Debtworks and Andris Pukke.

In addition, the complaint challenges claims made by defendants that they teach
consumers about their finances and how to manage debt, when in fact they merely enroll
consumers in DMPs. Finally, the complaint alleges that AmeriDebt failed to send its customers
the privacy notices required by the GLB Act.

At the same time it filed its complaint against Ameridebt, the Commission entered into a
settlement with the Ballenger Group, LLC, which has serviced AmeriDebt’s DMPs since January

"See FTC Press Release, FTC Files Lawsuit Against AmeriDebt (Nov. 19, 2003),
available at http://www.fic.gov/opa/2003/11/ameridebt.htm.

7
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1, 2003, The settlement resolved FTC allegations that Ballenger, which had close ties to the
AmeriDebt defendants, contributed to AmeriDebt’s deception by repeating some of the
misrepresentations in telephone calls with consumers. The settlement contains strong injunctive
relief, and requires Ballenger to pay $750,000 in consumer redress.

The Commission has also brought enforcement actions in the related industry of debt
negotiation. Unlike CCAs, debt negotiation companies do not offer credit counseling or enroll
consumers in DMPs. Rather, they purport to be able to negotiate settlements of consumers’
unsecured debts with the creditors. Last month, the Commission filed a lawsuit against two debt
negotiation companies, Innovative Systems Technology, Inc. and Debt Resolution Specialists,
Inc., and their principals, alleging that the defendants misrepresented that they could “drastically”
reduce consumers® debt by negotiating with creditors.”® The complaint alleges that in fact
defendants were unable to negotiate substantial reductions in the amount consumers owed. It
also alleges that, as a result of purchasing defendants’ debt negotiation services, consumers’
credit ratings suffered, their total debt increased, and some consumers even became the target of
legal action by creditors.

In addition, in September 2002, the Commission filed a lawsuit against Jubilee Financial
Services, a debt negotiation company, alleging, among other things, that Jubilee falsely promised
that consumers who enrolled in its program would be able to pay off their debts at a substantially
reduced rate; misled consumers about the effects of the program on their credit report; and failed
to tell them that, as a result of the program, negative information would likely appear on
consumers’ reports and stay there for seven years." Instead of extricating themselves from debt,
many of Jubilee’s victims were left with little alternative but to file for bankruptcy.

2rd.

13See FTC Press Release, FTC Challenges Bogus Debt Negotiation Service (Feb. 13,
2004), available at http://www.ftc.gov/opa/2004/02/briggsbaker htm. The Commission also
settled with one of the principals. /d. The settlement permanently bans the principal from
participating in any debt reduction, negotiation, or consolidation business and from
misrepresenting any fact material to a consumer’s decision to purchase a good or service.

148ee FTC Press Release, FTC, States Give “No Credit” to Finance-Related Scams in
Latest Joint Law Enforcement Sweep (Sept. 5, 2002), available at
http://www.fic.gov/opa/2002/09/opnocredit.htm. The Commission subsequently settled with two
principals of the corporate defendants. The settlement, among other things, bans those
individuals from advertising, marketing, or providing debt negotiation services. See FTC Press
Release, Jubilee Financial Services Defendants Banned from Providing Debt Negotiation

Services (Aug. 29, 2003), available at hitp://www . ftc.gov/opa/2003/08/jubilee.htm.
8
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Over the past several years, the Commission also has prosecuted numerous cases under
the Credit Repair Organizations Act (“CROA”)," which prohibits fraudulent practices by
organizations that promise to improve consumers’ credit histories, such as falsely promising to
remove accurate credit information from consumers’ credit reports. The Commission has
successfully conducted several sweeps of entities allegedly violating CROA, including Operation
Eraser'® and Operation New ID-Bad IDea.!” Most recently, in August 2003, the Commission
reached a settlement with one of the largest credit repair organizations in the United States,
through which the defendants agreed to pay more than $1.15 million in consumer redress.'®

The Commission also has engaged in extensive educational efforts to help consumers
spot and avoid credit counseling and credit repair scams. Most recently, the Commission, in
conjunction with the Internal Revenue Service and state regulators, issued a joint press release
regarding CCAs, urging consumers to be cautious and providing tips for choosing a credit
counseling organization.”” The release advises consumers to pay careful attention to what fees
the agency charges, the nature of the services it offers, and the terms of the contract. Consumers
should also consider using agencies that offer actual counseling and education and do not simply
enroll all clients in DMPs.

The IRS announced at the same time its intention to re-examine certain CCAs with
501(c)(3) status to determine whether they are operating in a manner that complies with the laws
and regulations governing tax-exempt status. The IRS also stated that in the future it will
examine more rigorously CCAs’ 501(c)(3) applications. Specifically, the IRS noted that

¥15U.S.C. § 1679 ef seq.

16See FTC Press Release, Credit Repair? Buyer Beware! FTC, States Announce
Crackdown On Scams That Bilk Consumers (Mar. 5, 1998), available at
hitp:/fwww.fic.gov/opa/1998/03/eraser.him.

VSee FTC Press Release, Credit Identity Defendants Settle FTC Charges: Promoting
False Identification Numbers to Create a “New Credit Identity” Is Illegal (Oct. 21, 1999),

available at http://www.fic.gov/opa/1999/10/badidea htm.

8See FTC Press Release, Nationwide Credit Repair Operation to Pay More than $1.15
Million in Consumer Redress (Aug. 11, 2003), available at
http://www.fic.gov/opa/2003/08/nationwide.htm,

YSee FTC Press Release, FTC, IRS, and State Regulators Urge Care When Seeking Help
from Credit Counseling Organizations (Oct. 14, 2003), available at

http://www.fte.gov/opa/2003/10/ficirs. htm.
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organizations that place clients on DMPs without significant education and counseling do not
qualify for tax-exempt status.”

In addition, the Commission recently issued two consumer education brochures, Knee
Deep in Debt® and Fiscal Fitness: Choosing a Credit Counselor, which provide advice to
consumers about how to handle debt and how to choose a credit counselor. We highlighted these
publications when we filed the AmeriDebt case, and over 75,000 copies have been distributed in
print and through the Web since that time.

V. CONCLUSION

The Commission recognizes that credit counseling can provide financially distressed
consumers with valuable assistance in managing their money and paying their debts, and that
many, if not most, CCAs operate honestly and fairly. The Commission is concerned, however,
that some firms may be deceiving consumers about who they are, what they do, and how much
they charge. The victims of the deception may find themselves in even more dire financial straits
than before. The Commission, acting with our law enforcement partners, will continue to work
to protect consumers in this critical area.

See Press Release, IRS Takes Steps to Ensure Credit Counseling Organizations Comply
with Requirements for Tax-Exempt Status (Oct. 17, 2003), available at
http://wwwiirs. gov/newsroom/article?0,,id=114575.00 html.

NSee hitp://www.fic.gov/bep/conline/pubs/credivkneedeep.pdf.

“See hitp://www.ftc.gov/bep/conline/pubs/credit/fiscal pdf.
10
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I INTRODUCTION

Consumer debt has more than doubled in the past ten years.! The nation’s credit card
debt is currently $735 billion — an average of nearly $7,000 per household.” Since 1996, more
than one million consumers have filed for bankruptcy each year, with a record 1.66 million new
filings in 2003.> For the past several decades, consumers in debt regularly turned to the non-
profit credit counseling industry for advice and financial education. Consumers who could not
afford to make all of their payments often enrolled in a debt management program, which
allowed them to consolidate their debts from several credit cards, reduce their monthly
payments, and lower their interest rates.

Over the past several years, however, the credit counseling industry has undergone
significant changes. Some new entrants have resulted in increasing consumer complaints about
excessive fees, non-existent education, poor service, and generally being left in worse debt than
when they initiated their debt management program. The Internal Revenue Service has instituted
a new program for reviewing the applications of credit counseling agencies for non-profit status
and has initiated audits of fifty credit counseling agencies. The Federal Trade Commission and
the Attorneys General of Hlinois, Maryland, Minnesota, Missouri, and Texas have joined
multiple private class actions in suing one aggressive actor, AmeriDebt and its related for-profit
entities in venues across the country. Clearly, something is wrong with the credit counseling
industry.

With this in mind, the Subcommittee initiated an investigation to determine the state of
the credit counseling industry and whether solutions are available to remedy the problems that it
is facing. The Subcommittee’s investigation has revealed that AmeriDebt is not the only
potential “bad actor” in the industry. Indeed, many of AmeriDebt’s practices represent a pattern
of abuse among several new entrants in the credit counseling industry.

II. EXECUTIVE SUMMARY

Credit counseling agencies (“CCAs”) traditionally relied upon contributions from
creditors or small fees from consumers to cover operational costs. The new entrants, however,
have developed a completely different business model, using a for-profit model designed so that
their non-profit credit counseling agencies generate massive revenues for a for-profit affiliate for
advertising, marketing, executive salaries, and any number of other activities other than actual
credit counseling. The new model looks to the consumer to provide those revenues.

Many of the “new” non-profit and for-profit companies are organized and operated to
generate profits from an otherwise non-profit industry. Evidence of the new entrants’ intention
to create profits is indicated in several ways by the new entrants, including (1) the manner in
which the new entrant was organized, (2) the extent of control exercised by a for-profit entity

! Eileen Powell, Consumer Debt More Than Doubles in Decade, The Washington Times, January 6, 2004.
2

Id
* The American Bankruptcy Institute, available at http://www.abiworld.org.
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over their non-profit CCA affiliate, and (3) the revenue received by the for-profit entity from the
non-profit agency.

When profit motive is injected into a non-profit industry, it should come as no surprise
that harm to consumers will follow. Indeed, the primary effect of the for-profit model has been
to corrupt the original purpose of the credit counseling industry -- to provide advice, counseling,
and education to indebted consumers free of charge or at minimal charge, and place consumers
on debt management programs only if they are otherwise unable to pay their debts. Some of the
new entrants now practice the reverse -- provide no bona fide education or counseling and place
every consumer onto a debt management program at unreasonable or exorbitant charge.

III. OVERVIEW OF THE CREDIT COUNSELING INDUSTRY
A.  History of the Credit Counseling Industry

The practice known as “credit counseling” was initiated by creditor banks and credit card
companies during the mid-1960’s in an effort to stem the growing volume of personal
bankruptcies. Most, if not all, of the original credit counseling agencies were members of the
National Foundation for Credit Counseling (“NFCC”).* NFCC member agencies were
community-based, non-profit organizations that provided a full range of counseling, often in
face-to-face meetings. Trained counselors would advise consumers about how to remedy their
current financial problems, counsel them on budget planning, and educate them as to how to
avoid falling into debt in the future.

From the outset, a popular credit counseling option was the “debt management plan”
(“DMP™). In order to initiate a DMP, a consumer would authorize their credit counselor to
contact each of the consumer’s unsecured creditors -- primarily credit card companies. The
counselor would negotiate with each creditor to lower the consumer’s monthly payment amount,
to lower the interest rate, and to waive any outstanding late fees. All of the consumer’s lowered
monthly payments were then “consolidated” into a single payment. The consumer would send a
single payment to their credit counseling agency, which would then distribute payments to each
of the consumer’s creditors.

DMPs were prevalent because each party involved -- the consumer, the creditor, and the
credit counseling agency -- received a tangible benefit. Consumers got their finances under
control and received concessions from their creditors, such as reduced interest rates, waiver of
late fees, and forgiveness of overdue payment status. Creditors, rather than taking a total loss
from a bankruptcy, received some or all of the debts owed by the consumer. The credit
counseling agency, in return for organizing the DMP, would receive “fair share” payments from
the creditor to cover their expenses, salaries, and operational costs. The fair share remittance
generally amounted to 12-15% of the payments received by the creditor as a result of the DMP.
This mutually beneficial system operated seemingly smoothly for several decades. NFCC credit
counseling agencies charged nominal fees or requested contributions from consumers in order to
cover their operational costs. Such fees or contributions would be used by a credit counseling

* For more information on the NFCC, visit the organization’s website at http.//www.NFCC.org.
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agency to defray their costs for counseling and initiating and maintaining the DMP. Such fees
and contributions were small in comparison to the creditor concessions received by the
consumer. Today, the fees charged by the NFCC remain minimal. The average initial fee to set
up a DMP with an NFCC agency in 2002 was $23.09 and the average monthly maintenance fee
was $14.00.°

Growth in consumer credit card debt in the 1990s brought many new and aggressive
entrants into the credit counseling industry. Since 1994, 1,215 credit counseling agencies have
applied to the TRS for tax exempt status under Section 501(c)(3).° Over 810 of these applicants
applied during 2000 through 2003.” There are currently 872 active tax-exempt credit counseling
agencies operating in the United States.® Many of these new entrants were not centered around
community-based, face-to-face counseling, but rather upon a nationwide, Internet and telephone-
based model focused primarily, if not solely, upon DMP enrollment. Many of the new entrants
are set up on a for-profit model. The for-profit model is designed to provide the maximum
benefit to for-profit corporations, which enter into contracts with non-profit CCAs to siphon off
cash from the CCA. A common method used by for-profit entities to collect revenue from the
CCA is to set itself up as a “back-office processing company,” which would contract to provide
data entry and DMP payment processing for the CCA in exchange for processing and other fees.
The Subcommittee found that these contracts are often executed by officers or directors of a
CCA who have familial ties or close business relationships with the owners of the contracting
for-profit entity. The Subcommittee also found that, in many instances, multiple non-profit
CCAs would send processing fees to a single for-profit company, which reaped substantial
profits.

B.  Current Law Governing the Credit Counseling Industry

Because most states require corporations to be non-profit in order to perform credit
counseling services, CCAs are almost exclusively organized as non-profits under 26 U.S.C. §
501(c)3). A corporation may qualify for tax-exempt status under Section 501(c)(3) if it is
organized and operated exclusively for certain aims, such as charitable, religious, scientific, or
educational purposes.” No part of the corporation’s net earnings may inure to the benefit of any
individual or any private sharcholder in the corporation.”® The corporation may not be organized
or operated for the benefit of any private interests, such as the interests of the creator, the
creator’s family, any shareholders of the corporation, or any persons controlled directly or
indirectly by such private interests."! Organizations apply for tax-exempt status with the IRS."
IRS Exempt Organizations Determinations Agents review each application and grant or deny
tax- exempt status.”® Once an organization is granted tax-exempt status, they must operate under

¥ NFCC 2002 Member Activity Report, p. 30.

6 Letter dated 12/18/03 to the Subcommittee from IRS Commissioner Mark Everson, p. 2 (“Everson letter”™).
7 Everson letter, p. 2.

¢ Everson letier, p. 2.

® 26 U.S.C. § S01(c)(3).

14,

' 1RS Publication 557, Tax-Exempt Status for Your Organization (Rev. May 2003), p. 17.
2 Form 1023, Application for Recognition of Exemption Under Section 501(c)(3) (Rev. September 1998).

 Everson letter, p. 6.
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the requirements of § 501(c)(3) or risk losing their tax-exempt status. Each year, the tax-exempt
organization must file a tax return which details their activities, revenues, and expenses.”

Credit counseling organizations have been recognized as proper tax-exempt entities for
several decades. In 1969, the IRS affirmed that 501(c)(3) tax-exempt status was properly
granted to an “organization [that] provides information to the public on budgeting, buying
practices, and the sound use of consumer credit though the use of films, speakers, and
publications.””® The ruling noted that such organizations may enroll debtors in “budget plans”
where the debtor makes fixed payments to the organization and the organization disburses
payments to each of the debtor’s creditors.'® The budget plan services were to be “provided
without charge to the debtor.”"”

In 1979, the U.S. District Court for the District of Columbia decided Consumer Credit
Counseling Service of Alabama v. United States'® which further described what activities could
be performed by CCAs in conformity with their tax exempt status. The “principal activities” of
the CCAs were to, without charge, “provide (a) information to the general public, through the
use of speakers, films, and publications, on the subjects of budgeting, buying practices, and the
sound use of consumer credit, and (b) counseling on budgeting and the appropriate use of
consumer credit to debt-distressed individuals and families.”’® As an “adjunct” to those principal
activities, agencies may enroll debtors in a “debt management program” for a “nominal” fee
which “may not exceed the sum of $10.00 per month” and which is “waived ... in instances
where its payment would work a financial hardship.”® Only an “incidental” amount of revenue
was realized by the agency through the debt management programs.’ !

A CCA is not organized or operated exclusively for exempt purposes unless it serves a
public rather than a private interest”> Even if a CCA has many activities which further
charitable purposes, exemption may be excluded if the CCA also serves a private interest.”® The
language of § 501(c)(3) specifically prohibits inurement -- no part of a CCA’s net earnings may
inure to the benefit of any individual or “insider” such as an officer or director. “Inurement” is
simply the unjust payment of money from a CCA to an individual.>* Such payments are unjust if
they exceed fair market value or are otherwise unreasonable.” “Private benefit” is a much
broader concept, and involves benefits to anyone other than the intended recipients of the
benefits conferred by the organization’s exempt activities.”® If a CCA is operated in such a

14

IRS Publication 557, supra, at p. 8.
* Rev. Rul. 69-441, 1969-2 CB. 115.
6 1d. at #2-3.
7 Id. at *3.
® No. 78-0081, 1978 U.S. Dist. LEXIS 15942 (D.D.C. Aug. 18, 1978); see also, Credit Counseling Centers of
gklahoma v. United States, No. 78-1958, 1979 U.S. Dist. LEXIS 11741 (D.D.C. June 13, 1979) (same}).
Id. at *3.
2 1d, at *3-4.
2 1d, at *5.
2 Private Benefit Under IRC 501(c)(3), Topic H in the 2002 IRS Exempt Organizations Continuing Professional
Education Technical Program, p. 135,
2 private Benefit Under IRC 501(c)(3), p. 135.
* Private Benefit Under IRC 501(c)(3), p. 135.
% Private Benefit Under IRC 501{c)3), p. 138.
* private Benefit Under IRC 501(c}(3), p. 139.
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manner that an individual or other entity benefits to a substantial degree, then the CCA is
deemed to be operating for a private purpose. That holds true even where the benefit conferred
upon the private interest is reasonable and for fair market value.”” Examples of private benefit
include payments to outsiders for goods or services, “steering business to a for-profit company,”
and excessive compensation paid to employees (not officers or directors, which would be
inurement).28

Tax-exempt CCAs face harsh penalties from the IRS if they fail to confine their activities
exclusively to educational and charitable purposes. If a CCA is held to have conferred private
benefits or to have violated the prohibition on inurement, its tax-exempt status is subject to
revocation. In lieu of having its exemption revoked, the IRS may instead choose fo impose
“intermediate sanctions” against the CCA. Intermediate sanctions may also be imposed upon
certain individuals who are not employed by the CCA that have engaged in an “excess benefit
transaction” with the CCA. An excess benefit transaction is any transaction where a CCA
provides an economic benefit to a “disqualified person” that has a greater value than the value of
goods or services that the CCA receives from the disqualified person.® Therefore, where an
individual outside the CCA has substantial influence over the affairs of the CCA and engages in
an excess benefit transaction with that CCA, the individual is subject to sanctions. The sanction
imposed upon such an individual is an excise tax equal to 25% of the excess benefit.*® Further, if
the individual fails to correct the harm caused by the excess benefit transaction within the taxable
period, a tax equal to 200% of the excess benefit will be assessed against the individual *'

In addition to the serious tax consequences that could be assessed against CCAs and their
affiliated for-profit entities, consumer protection laws provide additional protection against
improper conduct in the credit counseling industry. The Federal Trade Commission (“FTC”) is
charged with enforcing Section 5(a) of the FTC Act, which prohibits unfair and deceptive acts or
practices in or affecting commerce.”* Although the FTC generally lacks jurisdiction to enforce
consumer protection laws against bona fide non-profits, they may assert jurisdiction over a CCA
if it demonstrates that the CCA is “organized to carry on business for its own profit or that of its
members,” where it is a “mere instrumentality” of a for-?roﬁt entity, or if it operates through a
“common enterprise” with one or more for-profit entities.”

The Subcommittee has uncovered alarming abuses by three CCAs and their affiliates, as
described in the following section.

" est of Hawaii v. Commissioner, 71 T.C. 1067 (1979) (“Nor can we agree with petitioner that the critical inquiry is

whether the payments made to International were reasonable or excessive. Regardless of whether the payments
made by petitioner to International were excessive, International and EST, Inc., benefited substantially from the
oeperation of petitioner.”); Church by Mail v. Commissioner, 765 F. 2d 1387 (9th Cir. 1985).

% Private Benefit Under IRC 501(c)(3), p. 139.

2 26 U.S.C. § 4958(c)(1)A). A “disqualified person” is someone who, at any time during the five years preceding
an excess benefit transaction, was “in a position to exercise substantial influence over the affairs of the
organization.”

* 26 US.C. § 4958(a)(1).

3 26 U.S.C. § 4958(b).

2 15U.8.C. §45(2).

3 15 U.S.C. § 44; Sunshine Art Studios, Inc. v. FTC, 481 F.2d 1171 (1st Cir. 1973); Delaware Watch Co. v. FTC,
332 F.2d 745 (2d Cir. 1964).
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IV. AMERIDEBT, AMERIX, CAMBRIDGE COUNSELING: THREE
CASE STUDIES

As noted above, the “traditional” CCA model has been in operation for several decades.
This model was generally a community-based, modest operation with minimal overhead and
expenses. There were no large fees, no large executive salaries, high-priced advertising blitzes,
or expensive marketing campaigns. Their day-to-day operations were characterized by face-to-
face meetings between consumers and credit counselors that last in some cases for several hours.
If a consumer enrolled in a DMP, the employees of the CCA would negotiate with the
consumer’s various creditors, set up the plan, and distribute payments to the creditors until the
consumer’s debts were paid in full. The traditional CCA did not “outsource” any of its essential
functions to for-profit companies, and millions of dollars did not flow through the CCA to for-
profit companies.

The characteristics of the “new” CCA model has modified or even reversed the practices
of the traditional CCA. The new model is characterized by high consumer fees and lucrative
contracts that benefit related for-profit companies. The revenue generated through DMPs is
seldom spent on improving or expanding education or counseling, but rather on advertising,
marketing, and other activities unrelated to assisting consumers with their financial problems.
This Staff Report focuses on the following three major debt management groups: (1) the
DebtWorks-Ballenger Group conglomerate, (2) the Ascend One-Amerix conglomerate, and (3)
the Cambridge-Brighton conglomerate.

A.  The DebtWorks-Ballenger Group Conglomerate

The first case study
examines DebtWorks, Inc.
(“DebtWorks™), now known as AmériDets’
The Ballenger Group, LLC Debtexed
(“Ballenger™), which provides Courseine
DMP processing services to
eleven non-profit CCAs, . [ Kl
including (1) AmeriDebt, Inc., (2) Delusespe X : oy Coodht
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eleven CCAs exceeds $2.5 billion™

(1) Formation of the DebtWorks-Ballenger Conglomerate

The DebtWorks-Ballenger conglomerate is organized and directed primarily by Andris
Pukke and his wife Pamela Pukke. Andrs Pukke entered the credit counseling industry by
organizing and operating a for-profit CCA in Gaithersburg, Maryland, called Consumer Debt
Resources.”> In 1996, after the State of Maryland ordered Consumer Debt Resources to cease
operations because it was a for-profit company, it began to wind down its affairs. At that same
time, however, Pamela Pukke was organizing another non-profit CCA -- AmeriDebt, Inc.
Pamela Pukke acted as vice president, secretary, and director of the new CCA.* Although not
listed as an officer or director, Mr. Pukke regularly held himself out to be the president of
AmeriDebt.”’

After operating as a non-profit CCA for approximately three years, AmeriDebt decided to
“spin off” its DMP processing function and turn it into a for-profit entity called DebtWorks, Inc.,
which was wholly owned and controlled by Mr. Pukke.® DebtWorks was incorporated on July
21, 1999, purchased the assets of AmeriDebt on September 1, 1999, and signed its first contract
with AmeriDebt to provide DMP processing on the same day.”® AmeriDebt simply moved its
DMP enrollment employees to the building next door while the DMP processing function
(DebtWorks) remained in AmeriDebt’s original office space.”® AmeriDebt then also opened
“branch” DMP enrollment locations in New York and Florida. AmeriDebt was DebtWorks’s
sole client, but that was soon to change as AmeriDebt officers, directors, and employees fanned
out to form multiple CCAs, each of which subsequently contracted with DebtWorks for DMP
processing services.

Most or all of the eleven non-profit CCAs in the DebtWorks-Ballenger conglomerate
were organized by insiders of AmeriDebt or by fiiends of Mr. Pukke, including: (1) Edward
Catsos, the managing director of AmeriDebt’s Florida office, organized DebtServe;*' (2)
Edward’s brother, James Catsos, who had served as AmeriDebt’s secretary, formed Debticated
Consumer Counseling with Mr. Pukke’s brother, Eriks;* (3) Andrew Smith, who served as
interim president for AmeriDebt, formed Fairstream; (4) William Sergeant, an AmeriDebt
counseling manager, formed Debtscape;® (5) Jeffrey Formulak and Richard Brennan,

3 Letter from Ballenger to Subcommittee, dated 11/26/03, at Ex. A.

35 Subcommittee interview of Ballenger representatives (03/12/04).

* Articles of Incorporation dated 12/23/96 (originally named Consumer Counseling Services, Inc.); AmeriDebt
Form 1023 dated 03/19/97.

37 Subcommittee interview of Ballenger representatives (03/12/04).

3 Articles of Incorporation of DebtWorks, Inc., Bates DWS 001538-1541.

¥ Articles of Incorporation of DebtWorks, Inc., Bates DWS 001538-1541; Asset Purchase Agreement between
AmeriDebt and DebtWorks dated 09/01/99, Bates DWS 001526-1535; Fulfillment Agreement between AmeriDebt
and DebtWorks dated 09/01/99, Bates DWS ******  AmeriDebt has made a dubious assertion that a “disinterested
board” at AmeriDebt chose DebtWorks to be AmeriDebt’s DMP processor after reviewing several bids from other
entities. Subcommittee interview of AmeriDebt representative (02/27/04).

Subcommittee interview of AmeriDebt representative (02/27/04),

Subcommittee interview of AmeriDebt representative (02/27/04).

Subcommittee interview of AmeriDebt representative (02/27/04).

Subcommittee interview of AmeriDebt representative (02/27/04); AmeriDebt 1998 Form 990, p. 7.
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respectively vice president and general counsel of AmeriDebt, formed CrediCure, and;* (6)
Harold Patrie, an AmeriDebt counseling manager, formed The Credit Network.” Matthew Case,
the current chief operating officer of AmeriDebt and long time family friend of Mr. Pukke, acted
as president of The Credit Network prior to his employment with AmeriDebt.*®  This
proliferation of CCAs served both the interests of DebtWorks and the various former AmeriDebt
employees. DebtWorks was affiliated with a larger number of CCAs that could capture a larger
market share of the DMP enrollment business, while the former AmeriDebt employees
apparently paid themselves higher salarics from their CCAs than they received at AmeriDebt.*’

The Subcommittee investigation uncovered significant evidence that these CCAs formed
a common enterprise. Spirer & Goldberg, P.C., a law firm with a long-time relationship with
Mr. Pukke, filed the 501(c)(3) applications for almost every CCA in the current conglomerate,
including AmeriDebt, A Better Way, Mason, Nexum, Visual, Credit Network, and Debticated.
Moreover, in its Form 1023 application to the IRS, Mason listed its billing address at 12850
Middle Brook Road in Germantown, Maryland -- the address of DebtWorks. In addition, some
of these CCAs, such as Debticated, signed a contract with DebtWorks before it was even granted
non-profit status.*® At least two CCAs — A Better Way and Visual Credit Counseling - received
“start-up” loans from Infinity Resources Group, Inc. (“Infinity Resources™), a private lending
institution wholly owned and operated by Mr. Pukke.”” None of the Form 1023 applications
filed with the IRS by the new CCAs mentioned the fact that the applicant CCA intended to
contract with DebtWorks for processing services, although each such CCA did.

At the end of 2002, Mr. Pukke formed Ballenger for the purpose of purchasing the DMP
accounts and other business assets of DebtWorks.”® The DebtWorks managers and Pukke
executed a management buyout for over $43 million, financed with cash and a promissory note.
Ballenger still owes Mr. Pukke and DebtWorks more than $37 million on the promissory note.”
Since the DebtWorks-Ballenger transaction, Ballenger has continued the practice of assisting
with the organization of CCAs. For example, both Debtserve and Fairstream received start-uj
capital of $250,000 by way of a loan, which Ballenger signed onto as a secondary guarantor.”
In addition, both Debtserve and Fairstream were extended a functional line of credit by Ballenger
for remittance of initial payments that otherwise would have been due to Ballenger.*

* Subcommittee interviews of AmeriDebt representative (02/27/04) and Ballenger representatives (03/12/04).

“ AmeriDebt 1998 Form 990, p. 7.

* Deed of Lease Agreement for The Credit Network, dated 05/13/99.

" For example, Eriks Pukke made approximately $51,000 as an AmeriDebt counseling manager, but makes
$85,000 as president of Debticated. AmeriDebt 1997 Form 990, p. 7; Debticated 2002 Form 990, p. 4,

*#  Fulfillment Agreement between Debticated and DebtWorks (08/01/00); Letter from IRS granting 501(c)(3)
status to Debticated (08/16/00).

" A Better Way 2000 Form 990, indicating loan of $150,000 from Infinity Resources.

%% Subcommittee interviews of Ballenger representatives (01/15/04, 03/12/04).

*! Subcommittee interviews of Ballenger representatives (01/15/04, 03/12/04).

%2 Subcommitiee interview of Ballenger representatives (03/12/04).

 Subcommittee interview of Ballenger representatives (03/12/04).
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(2) Control of the Affiliated Credit Counseling Agencies

DebtWorks exercised control of its affiliated CCAs through certain contracts, termed
“Fulfillment Agreements,” with each CCA. Basically, the Fulfillment Agreements contracted all
functions of the CCAs to DebtWorks except for the actual enrollment of consumers into DMPs:
“Debtworks shall perform all fulfillment, back-office, and customer relations services for budget
plan clients of [the CCA], with the exception of intake and counseling services.”™ The CCA
therefore served as a mere “call center” from which consumers could be enrolled into DMPs.
All operations from that point forward were contractually turned over to DebtWorks.

After Mr. Pukke sold the DMP portfolio of DebtWorks to Ballenger, Ballenger added a
new term to the Fulfillment Agreements that conferred additional control over the CCAs.
Specifically, Ballenger added a term that charged each CCA a standard fee for a new DMP
enroliment of $50, and an additional $25 per month for each active DMP.® However, if the
CCA could not for some reason obtain the standard fee from the consumer, Ballenger required a
minimum $20 start-up fee and a minimum $10 monthly fee for each DMP. As a result, each
CCA was contractually required to pay Ballenger for each DMP that it initiated and maintained.
Each CCA was therefore required to generate income from its consumers or be considered in
breach, regardless of the fact that all income generated from consumers are supposedly
“voluntary” contributions. In sum, Ballenger is dictating to a non-profit CCA that the CCA must
pay it for DMP enrollment and maintenance, even if the new DMP is generating no revenue for
the CCA.

(3) Private Benefit tokthe For-Profit Corporations

DebtWorks reported gross revenues of $2,160,100 in 1999, $15,411,072 in 2000,
$38,066,044 in 2001, and $53,117,661 in 2002.%° These figures document a 2359% increase in
gross revenues during this time period. In all, between 1999 and 2002, DebtWorks obtained
nearly $109 million in gross revenues from their “non-profit” CCA affiliates. Even if those
revenues were realized by DebtWorks through arms-length transactions at fair market value, the
evidence suggests that the DebtWorks CCAs are not operating exclusively for exempt purposes,
and therefore, may be in violation of tax regulations because they are providing excess benefits
to Ballenger.”’ If the revenues received by DebtWorks from their affiliated CCAs were the result
of excess benefit transactions, then intermediate sanctions should be considered.”®

The DebtWorks-Ballenger conglomerate has continued to be lucrative for Ballenger since
their acquisition of the DebtWorks DMP portfolio. In 2003, Ballenger realized gross receipts of
$37,390,906.%° Ballenger is owed an additional $10.7 million from affiliated CCAs, most of

3 See, ¢.g., Fulfillment Agreement between DebtWorks and Mason, Inc., 09/06/01.

% See, ¢.g., Fulfillment Agr t between Ball and A Better Way dated May 1, 2003, Y 4.1.

5% DebtWorks 1999-2002 Form 11208, Bates DWS 005411-5510. DebtWorks was unable to provide the
Subcommittee with executed tax returns. This data was therefore taken from their draft returns.

57 Treas. Reg. § 1.501(c)(3)-1(a), see also, Private Benefit Under IRC 501(c¥3), p. 135.

* 26 U.S.C. § 4958.

* Ballenger Accounts Receivable, Bates 01241.
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which are in arrears. All of the revenue received by Ballenger comes from consumers who
enroll in DMPs through the “non-profit” CCAs.

Mr. Pukke also continues to profit from Ballenger’s CCAs by offering consumers debt
consolidation loans through his company Infinity Resources. Several of the current Ballenger
CCAs operate a program where they refer consumers to Infinity Resources, which charges a fee
to process a consumer’s loan application and then profits from the interest earned on the loan
itself. For example, Eriks Pukke’s CCA -- Debticated -- promotes the Infinity Resources debt
consolidation loan as a key component of Debticated’s program:

Debticated, Inc. is the ONLY company in the country that offers such a
unique and beneficial debt consolidation program.

Our “six month” program has revolutionized the debt consolidation
industry by providing clients with the benefits associated with working with a
non-profit credit counseling company, combined with the opportunity for a
complete debt consolidation loan.

If you successfully complete the [six month] program we will attempt to
secure a debt consolidation loan for you. ... This is the ultimate goal of the
program.®

This advertisement indicates that the stated goal of Debticated is not to provide credit
counseling, education, or debt management, but rather to refer consumers to a for-profit entity
for a loan consolidation. Additionally, Debticated is hardly the “only” CCA that offers debt
consolidation loans with Infinity Resources: A Better Way, Credit Network, and AmeriDebt all
offer the same service.’ Mr. Pukke and Infinity have had legal troubles for its treatment of
consumers referred to it by AmeriDebt. In addition to several civil lawsuits brought against
Infinity Resources, Mr. Pukke pleaded guilty in 1996 to a federal charge of defrauding
consumers by falsely promising to broker debt-consolidation loans while pocketing excessive
application fees.” Nevertheless, between 1999 and 2002, Infinity Resources reported gross
revenues of $8,364,488.° Referrals by a non-profit CCA to a for-profit entity for debt
consolidation loans may not serve any educational or charitable purpose. Such referral activities,
if more than insubstantial, will constitute a private benefit to Infinity Resources that is prohibited
under the tax code and could lead to the revocation of the 501(c)(3) status of any Ballenger CCA -
that makes such referrals. If the revenues received by Infinity Resources between 1999 and 2002
were the result of excess benefit transactions, then intermediate sanctions should be considered.®

% Debticated promotional materials faxed to a consumer (name withheld) on February 28, 2001 (emphasis in
original).

' A Better Way Form 1023, Tab D, dated January 20, 2000; Credit Network Form 1023, Tab D, dated September
23, 1999; Caroline E. Mayer, Easing the Credit Crunch?, Washington Post, Novernber 4, 2001.

€ Caroline E. Mayer, Easing the Credit Crunch?, Washington Post, November 4, 2001.

 Infinity Resources 1999-2002 Form 11208, Bates DWS 005289-5410. Infinity Resources was unable to provide
the Subcommittee with executed tax returns. This data was therefore taken from their draft returns.

% 26 U.S.C. § 4958.
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(4) Harm to the Consumers

An example of how the DebtWorks-Ballenger conglomerate treated its clients is
illuminating, The Subcommittee interviewed Jolanta Troy, who was a 46-year-old mother of
two children, ages eleven and sixteen, when she heard an AmeriDebt radio commercial.® Ms.
Troy had recently been divorced and began accumulating debt soon thereafter. Her job as a
behavior specialist consultant working with mentally i1l and behaviorally challenged children did
not provide her with enough income to pay her $30,000 in credit card debt and support her
children. Ms. Troy contacted AmeriDebt in 2001 and was informed by Vicky, an AmeriDebt
“counselor,” about the benefits of enrolling in a DMP. Ms. Troy told Vicky that she wanted to
think about whether to sign up on a DMP, but soon thereafter received 3 to 4 additional calls
from AmeriDebt, pressuring her to enroll.

Ms. Troy agreed to enroll and was told that her first payment would be $783. She was
told to rush the payment by Western Union “so that her bills would be paid on time.” Vicky told
her that she could make a voluntary contribution at a later date when she was more financially
stable. Ms. Troy mailed in her $783 payment, but continued to receive calls from creditors. She
then called AmeriDebt to inquire about her account and was informed that AmeriDebt had kept
her first payment and had sent nothing to her creditors. Ms. Troy requested a refund and was
denied, even after complaining to the Better Business Bureau. Ms. Troy then believed her only
option was to declare bankruptcy, which she did later that year. Needless to say, she received no
counseling or education from AmeriDebt during any of their telephone conversations.

Ms. Troy’s experience with AmeriDebt is, unfortunately, all too common. In addition,
even if she had remained on AmeriDebt’s DMP, the fee she was charged bears no relation to the
value of the services that would have been provided to her by AmeriDebt. The initiat DMP start-
up fee charged by AmeriDebt and the other ten CCAs in the DebtWorks-Ballenger conglomerate
is based upon the consumer’s aggregate debt, rather than the actual expense of initiating a DMP.
Specifically, the consumer is generally asked to make a contribution equaling 3% of their
aggregate debt. For example, if a consumer owes a total of $25,000 their initial fee would be
$750 (3% of $25,000). In contrast, the start-up fee at the average NFCC member agency for a
consumer who owes $25,000 would be $23.09.%® Furthermore, as in the case of Ms. Troy,
consumers are often left with the impression that this initial fee amount will be sent to their
creditors, when in fact it is retained by the CCA. Aside from the initial start-up fee, the monthly
DMP maintenance fees charged by Ballenger CCAs are based not upon AmeriDebt’s actual costs
or the value of the service to the consumer, but upon the number of credit cards on the plan --
generally $7 per credit card with a minimum of $20 per month and a maximum of $70 per
month.

The profit motive of AmeriDebt is illustrated by the fact that their employees were given
incentive bonuses for enrolling consumers in DMPs. The amount of the employee’s bonus was
based upon the number of consumers the employee enrolled in a DMP, as well as the amount of
money collected from initiating the DMP.Y Such an arrangement creates a clear conflict of

% Subcommittee interview with Jolanta Troy (03/15/04).
% NFCC 2002 Member Activity Report, p. 30.
& Subcommittee interview with former AmeriDebt employee (02/21/04).
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interest since the AmeriDebt employee had a direct financial incentive to enroll consumers in
DMPs, rather than give advice and counseling to a consumer who is not planning on enrolling in
a DMP.

B.  The Ascend One-Amerix Conglomerate

The second case study examines the Ascend One-Amerix conglomerate. Amerix
Corporation (“Amerix”) provides DMP processing services for five non-profit CCAs: (1)
American Financial Solutions (“AFS™); (2) Genesis Financial Management, Inc. (“Genesis™); (3)
Consumer Education Services, Inc.; (4) Clarion Credit Management, and; (5) Debt Management
Group.égThe combined consumer debt under the management of these five CCAs exceeds $4.1
billion.

(1) Formation of the Ascend One-Amerix Conglomerate

Amerix is one of four for-profit companies wholly owned by a holding company called
Ascend One Corporation (“Ascend One™), 87% of which is owned by Bernaldo Dancel, the
President and CEO of Ascend One.*” An organizational chart of Ascend One and its affiliates is
shown below:

Ascend One Corp

FreedomPoint Financi 3CIne.

Amerix Corporation

Amierican Financial Solutions

Genesis Financial Managerhent

Consumer Education Services.

Clarion Credit Management :

Debt Management Gro

In November 1992, Bernaldo Dancel founded a non-profit CCA called Genus Credit
Management (“Genus”). In October 1996, Mr. Dancel split Genus into two parts, dividing the
counseling function and DMP portfolio from the processing function. On October 3, 1996, Mr.
Dancel incorporated Amerix as a for-profit business to provide DMP processing services for the
Genus DMP portfolio. Mr. Dancel severed his management ties to Genus around that same time
in order to run Amerix.

Over the next several years, Amerix facilitated the establishment of several CCAs to
serve as sources of revenue for Amerix. Amerix approached community colleges and

% Amerix Active Clients and Total Debt as of October 2003, Bates AMX 000001.
% Stockholders of Ascend One Corporation, Bates AMX 000008.
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universities with the express purpose of proposing a “start-up” CCA.” In all, between 1998 and
2003, Amerix made presentations to almost thirty colleges and universities.”' Under normal
circumstances, a new CCA is required to apply to the IRS for 501(c)(3) status. The IRS then has
the opportunity to review the application of each new CCA and determine whether the applicant
qualifies for non-profit status. However, by finding existing 501(c)(3) organizations that could
be used to establish CCAs, Amerix facilitated the establishment of new CCAs while bypassing
the scrutiny of the IRS associated with applying for new 501(c)(3) status. In this manner,
American Financial Solutions (“AFS™) was organized under the 501(c)(3) status of the North
Seattle Community College Foundation.”> Other Amerix CCAs such as Clarion Credit
Management and Debt Management Group were similarly organized through a pre-existing
501(c)(3) entity that did not perform credit counseling services prior to their relationship with
Amerix.” This practice effectively side-stepped the IRS’s review of these new entrants into the
credit counseling industry.

By facilitating the establishment of CCAs, Amerix’s actions may demonstrate an
intention to privately benefit by generating profits for itself. Ascend One also created additional
for-profit corporations, including FreedomPoint, 3C Inc., and FreedomPoint Financial.
FreedomPoint markets various specialized products such as “prepaid” credit cards and tax
settlement products to consumers carrying significant debt.” 3C Inc. owns the “CareOne”
service mark under which Amerix’s CCAs are marketed to the public. FreedomPoint Financial
serves as a mortgage broker and markets mortgage-related products to highly indebted
consumers.

Some of the five CCAs in the Ascend One conglomerate refer consumers to
FreedomPoint and FreedomPoint Financial. As noted above, a CCA will not be regarded as tax-
exempt “if more than an insubstantial part of its activities is not in furtherance of an exempt
purpose.””® Referrals by a non-profit CCA to a for-profit entity selling mortgage brokerage
services and other products are questionable because a non-profit must serve an educational or
charitable purpose. Such referral activities, if more than insubstantial, will constitute a private
benefit to Ascend One that is prohibited under the tax code and could lead to the revocation of
the 501(c)(3) status of each CCA that makes such referrals.

(2) Control of the Affiliated Credit Counseling Agencies

Although Amerix does not formally own any of the five CCAs it helped to establish,
Amerix exerts control over its associated CCAs through its Service Agreements. The Service
Agreements are generally entered into by Amerix and a new CCA as part of the CCA’s “start-
up” arrangement. One key term in Amerix’s Service Agreement is the requirement that the CCA
enroll 30% of their callers onto a DMP: “During the Term, [the CCA] agrees to maintain an
Assist Rate of not less than 30%” where “Assist Rate” is defined as “the ratio of Client

™ Subcommittee interview of Amerix representative (01/30/04).

™ List of colleges, universities, and non-profits presented with stari-up opportunity, Bates AMX 001732.
72 { etter from American Financial Solutions to Subcommittee, dated 11/19/03.

™ Telephone interview of Clarion Credit Management representative (03/09/04).

™ Subcommittee interview of Amerix representative (01/30/04).

™ Treas. Reg. § 1.501(c)(3)-1(c), see also, Private Benefit Under IRC 501(c)(3), p- 135-39.
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Commitments to First Time Calls per Counselor per month.””® That means for every ten calls
received by a CCA, at least three must be placed onto a DMP or the CCA is considered in breach
of contract. Indeed, Amerix has taken legal action against one of their CCAs -- Genesis
Financial Management, Inc. -- for its failure to maintain a 30% “assist rate.”’”’ Such contractual
requirements essentially remove the discretion and judgment of a credit counselor as to which
consumers they should enroll on DMPs.

In addition to the “assist rate” requirement, there are additional provisions in the Service
Agreements that require each DMP to generate a minimum of $30 each month per DMP, termed
the “revenue standard.”’® This requirement means that each CCA is contractually required to
find money from some source for each DMP to meet the “revenue standard” in their Service
Agreement. Each CCA is therefore required to generate income from the consumers or be
considered in breach, regardless of the fact that all income generated from consumers is
supposedly “voluntary.”

The control granted to Amerix through the “assist rate” and “revenue standard”
provisions shows that Amerix’s CCAs may be operating for a private, rather than public,
purpose. Control of a non-profit by a for-profit is not permitted under the Internal Revenue Code
due to the potential for abuse of the non-profit agency by the for-profit corporation. If a CCA “is
closely controlled ... by ... a for-profit management company that operates with a great amount
of autonomy” then the CCA must establish that the CCA is not organized or operated for the
benefit of private interests.”” This analysis is called the “organizational test” and is usually
conducted during the 501(c)(3) application process. Amerix’s practice of organizing CCAs
through existing 501(c)(3) entities, however, deprived the IRS of the opportunity to determine
the extent of control that Amerix will possess over their associated CCAs, when first established.

(3) Private Benefit to the For-Profit Corporations

On November 1, 2001, Mr. Dancel sold Genus’s DMP portfolio to AFS for $17 million.
The sale price of the Genus portfolio was based upon what future revenues would be %eneratcd
by the portfolio from fees and fair share payments over a period of several years.™® AFS,
however, was already under contract to pay Amerix for processing services on all of AFS’s DMP
accounts. Therefore, AFS paid $17 million to Amerix for the DMP portfolio itself, and since
that time has paid Amerix out of the revenues generated by the same portfolio. For example, in
fiscal year 2001, AFS paid Amerix more than $70 million in processing fees for servicing their
DMP portfolio and paid back over $7.4 million of the outstanding loan®'  Such “double
payment” by AFS to Amerix for the same goods and services may constitute an excess benefit

76 Service Agreement between Amerix and Genesis Financial Management, Inc. dated 09/09/02, { 14. Amerix’s
other CCAs are also required to carry an Assist Rate of 30%.

7 Amerix Corporation v. Genesis Financial Management, Inc., No. 16 Y 181 00463 03, Before the American
Arbitration Association, filed on 09/02/03.

" See, e.2., Service Agreement between Amerix and AFS dated 10/18/02, § 15.

™ Private Benefit Under IRC 501(c)(3), p. 136.

¥ Subcommittee interview of AFS representative (01/22/04).

& AFS 2001 Form 990.
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transaction under the Internal Revenue Code, and could subject Amerix to excise taxes on any
excess benefit.*

Amerix and Ascend One enjoy great financial benefits under their contracts with the
CCAs. Under the terms of Amerix’s “Fee Schedule,” Amerix is to receive between 50-85% of
every dollar that is received from the CCA. If a consumer contacts an Amerix CCA directly and
enrolls in a DMP, then Amerix is to receive 50% of all the non-profit’s revenue -- enrollment
fees, monthly fees, voluntary contributions, and creditor fair share payments -- generated by that
DMP in exchange for Amerix’s processing services.®® If the consumer contacts and enrolls with
the CCA as a result of a referral from Amerix, Amerix is then entitled to 68% of all revenue
generated by the DMP.®  Finally, if a consumer enrolls in a DMP entirely through the
“CareOne” website, then Amerix is entitled to 85% of all revenue generated by the DMP.* Such
pricing levels are based not upon the cost of the processing services provided by Amerix, but
rather upon the results of lead generation and marketing activities.

The Service Agreements have certainly been lucrative for Amerix. Amerix reported
gross revenues of $43,292,677 in 1998, $79,805,084 in 1999, $91,686,853 in 2000, $76,382,167
in 2001, and $95,286,442 in 2002.%° These figures represent an increase of 120% in gross
revenues during this time period. In all, between 1998 and 2002, Amerix received $386,453,223
in gross revenues -~ all of which was generated by the “non-profit” credit counseling industry.
Even if the amounts above were realized by Amerix through arms-length transactions at fair
market value, the evidence suggests that the Amerix CCAs are not operating exclusively for
exempt purposes and therefore may be in violation of tax regulations.®’” If the revenues received
by Amerix between 1998 and 2002 were the result of excess benefit transactions, then
intermediate sanctions may be appropriately assessed against Amerix.*

(4) Harm to the Consumers

Some Amerix CCAs charge excessive DMP fees, as described earlier. On the other hand,
at least two Amerix CCAs — AFS and Debt Management Group — have capped their fees as a
result of their membership in the Association of Independent Consumer Credit Counseling
Agencies. As such, the harm caused to consumers from unreasonable DMP fees is greatly
mitigated. Even these Amerix CCAs, however, fail the consumer by neglecting to provide
adequate counseling and education.

Through Ascend One’s “CareOne” website and through links from each of the Amerix
CCA websites, a consumer is permitted to enroll in a DMP without a single contact with a
counselor at any of the five CCAs in the Amerix conglomerate. Since a CCA’s charitable status

8 26 U.S.C. §4958.
zi See, e.., Service Agreement between Amerix and AFS dated 10/18/02, Schedule B, p. 20.
1d.
# Subcommittee interview of Genesis representative (02/24/04). The questionable practice of enrolling on a DMP
entirely through the Internet is discussed below.
% Amerix/Ascend One 1998-2002 Form 1120S, Bates AMX 001452-1730.
®7 Treas. Reg. § 1.501(c)(3)-1(a); see also, Private Benefit Under IRC 501(c)(3), p. 135.
% 26 U.S.C. §4958.

15



220

is largely dependent upon its providing educational services, there is no reasonable reading of
IRS regulations or case law that would germit a CCA to enroll a consumer into a DMP without
even interacting with a credit counselor.®® Amerix employs between 30-40 “credit counselors™ at
its location in Columbia, Maryland. These “counselors” can provide DMP enroliment for
Amerix’s affiliated CCAs who cannot at that moment provide services to a consumer. For
instance, if a consumer on the East Coast telephones AFS (located in Seattle) during the morning
hours (before AFS is open for business) the caller is routed to Amerix in Maryland. From there,
an Amerix “credit counselor” enrolls the consumer in a DMP. Any CCA that knowingly allows
such services to be transferred to a for-profit company may be placing itself in jeopardy of losing
their license in states that allow only non-profit agencies to provide credit counseling services.
Currently, of Amerix’s CCA affiliates, only AFS allows that call transfer to occur. Clarion
Credit Management and Consumer Education Services, Inc. have done so in the past, while Debt
Management Group and Genesis Financial Management, Inc. have allegedly never allowed such
transfers.

Amerix stated that the reason why it approached colleges and universities to pitch CCA
“start-up” opportunities was because those organizations could educate consumers about their
finances.”! It does not appear, however, that any Amerix CCAs provide classes to consumers on
credit practices or budgeting. Genesis told the Subcommittee that it would like to provide
counseling and education, but it is unable to do so due to a lack of funds after making the
payments required under their Service Agreement with Amerix.”?

Consumers who actually enroll in a DMP with AFS are allowed access to a website that
has some form of interactive program regarding spending and budgeting.” However, AFS does
not permit consumers who do not enroll in 2 DMP to have access to that website even though
AFS’s non-profit mission is to provide counseling and education to all consumers in need of
such help.

AFS told the Subcommittee that, originally, it had high hopes of raising funds for grants
and scholarships for students enrolled at North Seattle Community College. On March 18, 2002,
shortly after AFS acquired the DMP portfolio of Genus, the CEO of AFS stated that “we’re
generating more revenue than the foundation ever did. We anticipate giving (North Seaitle
Community College) in the multimillions of dollars over the next few years” and expected that
their next donation would perhaps be in the million-dollar range.’® Although AFS received gross
revenues of $75,165,312 during the following fiscal year, however, it managed to donate only
0.8% of that amount ($581,766) for the college’s grants and scholarships.g'5 Ironically, two years

¥ See, e.g., Consumer Credit Counseling Service of Alabama v, United States, No. 78-0081, 1978 U.S. Dist.
LEXIS 15942 (D.D.C, Aug. 18, 1978).

% Subcommittee interview of Amerix representative (01/30/04). On March 15, 2004, AFS discontinued the
“overflow origination™ option of its Service Agreement with Amerix.

*! Subcommittee interview of Amerix representative (01/30/04).

%2 Subcommittee interview of Genesis representative (02/24/04).

* Subcommittee interview of AFS representative (01/22/04).

% Jeanne Lang Jones, 4 strong foundation: $17M purchase makes college’s nonprofit arm the largest U.S. credit
counseling firm, Puget Sound Business Journal, March 18, 2002.

5 AFS 2002 Form 990, pp. 1-2, Bates AFS 01849-01882.
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prior to the AFS-Genus transaction, when AFS had total revenues of just $4,180,059, it donated
16% of that amount (8673,306) in grants and scholarships.”®

C. The Cambridge-Brighton Conglomerate

The third case study examines the Cambridge-Brighton conglomerate, a complex web of
interrelated non-profit and for-profit entities with overlapping directorates and ownership. The
operations of the Cambridge-Brighton conglomerate are completely integrated and controlled by
brothers John and Richard Puccio. Brighton Debt Management Services, Ltd. (“Brighton
DMS™) provides DMP processing services to three CCAs: (1) Cambridge Credit Counseling
Corp., a non-profit CCA based in Massachusetts; (2) Brighton Credit Management Corp., a for-
profit CCA based in Floride; and (3) Cambridge/Brighton Budget Planning Corp., a CCA based
in New York with 501(c)(3) status pending. Debt Relief Clearinghouse Ltd. is the for-profit
marketing arm for the conglomerate, and Cypress Advertising & Promotions, Inc. provides
advertising services.” Brighton DMS processes DMP accounts amounting to approximately
$900 million of consumer debt.

Brighton Credit Corporation of Massachusetts

Debt:Relief Clearinghouse i Cypress Advertising & Promotions

Cambridge Credit Counseling Corp, Brighton Credit Management Corp. Cariibridge/Brighton Budget Planning Corp.

(1) Formation of the Cambridge-Brighton Conglomerate

The Cambridge-Brighton conglomerate was originally organized by John and Richard
Puccio as a for-profit enterprise. Two entities -- Cambridge Credit Corporation (“Cambridge
Credit”) and Brighton Credit Corporation (“Brighton Credit”) -- were incorporated on April 20,
1993 and October 28, 1993, respectively, as for-profit corporations in New York.® The two
entities operated out of the same location.”” Cambridge Credit performed the DMP enrollment
function while Brighton Credit performed the DMP processing services.'® In 1996, after

% AFS 2000 Form 990, pp. 1-2.

¥ Subcommittee interview of Cambridge and Brighton DMS representatives {01/20/04).

% Cambridge Credit Corporation 1998 Form 11208, Bates 00297-312; Brighton Credit Corporation 1998 11208,
Bates 00230-243.

? Id.

19 Subcommittee interview of Cambridge and Brighton DMS representatives (01/20/04).
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operating for approximately three years, the New York Banking Department served a cease and
desist order prohibiting the two entities from performing credit counseling services in New York
because they were for-profit organizations.'!

The Puccio brothers moved their principal operations to Massachusetts where they
formed several corporations, including Cambridge Credit Counselin% Corp. (“Cambridge”) and
Brighton Credit Corporation of Massachusetts (“Brighton Mass.”)." As was the case in New
York, one entity -- Cambridge -- was organized to perform the DMP enroliment function while a
for-profit entity -- Brighton Mass. -- was organized to perform the DMP processing and to lease
equipment, personnel, software, and provide “other services” to Cambridge.'” Cambridge
applied for 501(c)(3) status, which was granted by the IRS on February 12, 1998.1% In terms of
aggregate debt, Cambridge is currently the largest CCA in the Cambridge-Brighton
conglomerate. The Puccio brothers, however, have recently organized two additional CCAs.

Despite the cease and desist order from the New York Banking Department, John and
Richard Puccio incorporated another New York entity — Cambridge/Brighton Budget Planning
Corporation (“Cambridge/Brighton”) — on December 6, 1996.' Cambridge/Brighton currently
operates in the same space previously occupied by Cambridge Credit and Brighton Credit.'®
Like Cambridge, Cambridge/Brighton is under contract with Brighton DMS for all processing
services associated with their DMP portfolio. A third CCA was organized as a for-profit
corporation in Florida -- Brighton Credit Management Corp. (“Brighton Credit Management™).
Like Cambridge and Cambridge/Brighton, Brighton Credit Management outsources all of its
DMP processing services to Brighton DMS.

In addition, the Puccio brothers created two other wholly-owned and controlled, for-
profit entities that conduct business with the three Cambridge-Brighton CCAs. On July 17,
1996, Cypress Advertising & Promotions, Inc. was created by the Puccios to “procure
advertising space/time” for the Cambridge-Brighton CCAs. On January 27, 2000, another for-
profit company named Debt Relief Clearinghouse, Ltd. (“Debt Relief”) was created by the
Puccios to “produce television infomercials” and operate a call center to screen calls for the
Cambridge-Brighton CCAs.'” Both Cypress and Debt Relief operate from the same location as
Cambridge/Brighton. Each of the Cambridge-Brighton CCAs pays Debt Relief and Cypress for
their services. Therefore, although credit counseling is supposedly a “non-profit” industry, only
two entities within the Cambridge-Brighton conglomerate have been organized as non-profits.
All of the revenue realized by these entities is generated by consumers who enroll in DMPs.

1% Subcommittee interview of Cambridge and Brighton DMS representatives (01/20/04).

92 Brighton Mass. 1998 Form 11208, Bates 00423-435 (Brighton DMS, incorporated on March 21, 2003, was
originally incorporated and did business as “Brighton Credit Corporation of Massachusetts™).

19" Cambridge 1997 Form 990, p. 16, Bates 00175; Subcommittee interview of Cambridge and Brighton DMS
representatives (01/20/04). Brighton DMS was incorporated on March 21, 2003 to perform DMP processing for all
Cambridge-Brighton CCAs.

194 1 etter from IRS to Cambridge dated 02/12/98, Bates 00002-4.

1% Cambridge/Brighton Attachment to Form 1023, Bates 20698.

1% Cambridge/Brighton 2002 Form 990, Bates 20643-20665. ) o

197 15¢bt Relief 2000 Form 11208, Bates 00333-340; Cambridge/Brighton Attachment to Form 1023, Bates 20701.
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(2) Control of the Affiliated Credit Counseling Agencies

Unlike the Amerix and Ballenger conglomerates that exercise control over their CCAs
through the terms of complex service contracts, the principals of Brighton DMS actually own or
control each of their three CCAs, Cambridge, Cambridge/Brighton, and Brighton Credit
Management, as well as all of the affiliated for-profits entities, Brighton DMS, Debt Relief,
Cypress, Cambridge Credit, and Brighton Credit. The Cambridge-Brighton non-profit CCAs
(Cambridge and Cambridge/Brighton) are controlled by John and Richard Puccio through their
positions as directors, officers, and “key employees.” John and Richard Puccio have served as
directors of Cambridge since its inception.'” John Puccio serves as president and director of
Cambridge/Brighton, and Richard Puccio serves as “strategic planner.”'® Additionally, the for-
profit entities in the Cambridge-Brighton conglomerate are wholly or collectively owned by John
and Richard Puccio:

CAMBRIDGE-BRIGHTON FOR-PROFIT ENTITIES. | JOHNPUCCIO | RICHARD PUCCIO -
: :;‘f‘ S e (% Ownership) | . (% Ownership)
Brighton Credit Management' " 100% 0%
Brighton Mass. | 50% 50%
Brighton DMS 50% 50%
Debt Relief' 100% 0%
Cypress'” 100% 0%
Cambridge Credit'"” 50% 50%
Brighton Credit' 50% 50%

Through their joint ownership and control of each entity in the Cambridge-Brighton
conglomerate, John and Richard Puccio direct all operations and execute all contracts. Almost
every possible operation of Cambridge is contracted out to a related for-profit entity. Cambridge
pays Brighton DMS to provide processing for Cambridge’s DMP portfolio.!'® Cambridge pays
Brighton Mass. to lease its equipment, personnel, and software.'!’ Cambridge pays Debt Relief
for referrals of consumers''® and pays Cypress to place advertising.''® The level of control over
the Cambridge-Brighton entities by John and Richard Puccio is illustrated by the fact that some
of the entities within the conglomerate conduct millions of dollars of business with one another
without any written contract. For example, Brighton Credit Management (the CCA based in

1% Cambridge Schedule of Officers Directors, Bates 01120-01125.

199 Cambridge/Brighton 2002 Form 990, p. 4, Bates 20646.

"0 Brighton Credit Management 2002 Form 11208, Schedule K-1.

" Subcommittee interview of Cambridge and Brighton DMS representatives (01/20/04); Brighton Mass. 1998
Form 11208, Bates 00432,

"2 Debt Relief 2000 Form 11208, Bates 00339,

"3 Cypress 2000 Form 11208, Bates 00364,

"4 Cambridge Credit 1998 Form 11208, Bates 00309,

"% Brighton Credit 1998 Form 11208, Bates 00240,

Administrative Services Agreement between Cambridge and Brighton DMS dated 06/0103.
"7 Cambridge 2001 Form 990, p. 19, Bates 00085.

Client Subscription Services Agreement between Cambridge and Debt Relief dated 01/01/03.
Advertising Services Agreement between Cambridge and Cypress dated 04/01/99.
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Florida) has no contract with Brighton DMS or Debt Relief, but they have conducted business
with one another for almost three years. Such control of CCAs by for-profit organizations,
whether under contract or not, may violate the “private benefit” prohibitions of the tax code.'?

(3) Private Benefit to the For-Profit Corporations

The for-profit entities in the Cambridge-Brighton conglomerate have realized great
private benefits from the Cambridge-Brighton CCAs. These benefits have been realized in two
principal ways: (1) the two original New York for-profit entities (Cambridge Credit and Brighton
Credit) created and executed a windfall transaction by selling their “intangible assets” to
Cambridge, and; (2) the for-profit entities in the current structure (Brighton Credit Corporation
of Massachusetts, Debt Relief, Cambridge Credit, Brighton Credit, and Cypress) obtain large
amounts of money from Cambridge and Cambridge/Brighton through various service contracts.

When Cambridge was organized in Massachusetts, John and Richard Puccio executed a
transaction between Cambridge and their two original New York corporations (Cambridge
Credit and Brighton Credit) in which the New York corporations “sold” their “intangible assets”
to Cambridge for $14.1 million. These “intangible assets” included “trademarks and goodwill in
the marks utilizing ‘Cambridge’ and ‘Brighton’ ... copyrights, general business goodwill,
business plans, creditor contacts and relationships, referral source contacts and relationships,
business ‘know-how,’ trade secrets and proprietary information.™'?' Since Cambridge had no
money (being a newly-formed, non-profit organization), the two New York entities “loaned”
Cambridge the necessary $14.1 million. John and Richard Puccio created an artificial, “paper”
debt that Cambridge would be obligated to pay back to them for the “intangible assets” of
Cambridge Credit and Brighton Credit. In effect, John and Richard Puccio sold their “business
goodwill” and “know-how” to John and Richard Puccio.

As a result, a non-profit agency (Cambridge) must pay two for-profit corporations
(Cambridge Credit and Brighton Credit) $14.1 million plus interest instead of spending that
money on improving education, expanding community outreach programs, or any other activity
for which it was granted tax-cxempt status. Cambridge Credit and Brighton Credit have received
repayments on that “loan” over the past several years from revenue realized by Cambridge from
DMP fees paid by consumers. Although Cambridge has 50 years under the terms of the “loan”
to repay the two New York entities, over $11.5 million has been paid back over the past five
years alone. This $14.1 million transfer may constitute an “excess benefit transaction”
prohibited by the tax code.' Indeed, since Cambridge was arguably created in part for the
purpose of generating $14.1 million for two related for-?roﬁt corporations, it may be said that it
was not organized exclusively for non-profit purposes.12

Beyond the revenues generated by the “intangible assets” sale, Cambridge generates
substantial additional revenues for the other for-profit entities in the Cambridge-Brighton

120 private Benefit Under IRC 501(c)(3), p. 135-39.

12U intangible Assets Sale Agreement between Cambridge, Cambridge Credit, and Brighton Credit dated 11/27/96,
Bates 00038-46.

122 26 U.S.C. § 4958(c)(1)(A), (D(1XA).

2 Treas. Reg. § 1.501(c)(3)-1(a).
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conglomerate. In the Ascend One-Amerix and DebtWorks-Ballenger conglomerates discussed
previously, all revenues generated by the CCAs streamed to a single entity. Specifically, in the
Ascend One-Amerix conglomerate, all of the revenue from the CCAs streamed to for-profit
Amerix, while in the DebtWorks-Ballenger conglomerate all revenues streamed to for-profit
DebtWorks/Ballenger. In contrast, the revenue streams are more diversified in the Cambridge-
Brighton model. The three CCAs (Cambridge, Cambridge/Brighton, and Brighton Credit
Management) distribute their revenues to three or four for-profit entities, all owned and
controlled by the Puccio brothers. The bulk of the funds generated by the three CCAs are
allocated to Brighton DMS (formerly Brighton Mass.), Debt Relief, and Cypress.

The primary function of for-profit Brighton DMS/Brighton Mass. is to provide DMP
processing services, as well as to lease equipment, personnel, software and other goods and
services to the Cambridge-Brighton CCAs. While it is not unusual in the credit counseling
industry for a CCA to lease equipment, pay for potential leads, or pay for advertising, such
payments are usually made as a result of arms-length transactions between unrelated parties at
market rates. In the Cambridge-Brighton model, however, the revenues are transferred among
related entities.

Since 1998, Brighton Mass./Brighton DMS has realized gross receipts in excess of $40.5
million.'”*  Since 2000, for-profit Debt Relief has produced television “infomercials” and
operated a call center to screen calls for the Cambridge-Brighton CCAs. Debt Relief is paid
$750 for each consumer it transfers to a CCA that enrolls in a DMP.'®® Through 2002, Debt
Relief's referrals resulted in gross receipts of over $25 million.'*® Cypress has served as an
advertising agency for the Cambridge-Brighton conglomerate since 1999, and has realized gross
receipts in excess of $6.5 million.'”’

‘While purportedly operating non-profit, educational entities, the individuals that own and
operate the Cambridge-Brighton conglomerate have grown extremely wealthy from their
activities. The IRS Form 990s submitted by Cambridge state that the founders of Cambridge —
Richard and John Puccio — had combined salaries in 2001 from Cambridge alone of $1,248,000.
That means they each received a salary in 2001 of $624,000 for running a non-profit entity. In
addition they received compensation from related organizations of more than $600,000 in that
same year. As noted above, IRS rules say that organizations should not qualify as non-profit
corporations if they are organized or operated for the benefit of individuals associated with the
corporation and if they are not operated exclusively to accomplish charitable or educational
purposes.

The IRS has initiated an audit of Cambridge.'”® As part of that audit, the IRS should
determine whether the revenues received by Cambridge Credit and Brighton Credit from the sale
of their “intangible assets” amount to an excess benefit transaction and to what extent, if any,

128 Brighton Mass. 1998-2002 Form 11208, Bates 00423, 00412, 00400, 00388, 00375.

125 See, ez, Client Subscription Services Agreement between Cambridge and Debt Relief dated 01/01/02, at § 4(b).
126 Debt Relief 2000-2002 Form 11208, Bates 00333, 00324, 00313.

127 Cypress 1999-2002 Form 11208, Bates 00369, 00359, 00350, 00341.

12 Suhcommittee interview of Cambridge and Brighton DMS representatives (01/20/04).
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excise taxes should assessed.'” Additionally, the IRS should determine whether Cambridge was
organized or now operates for the a private benefit and whether, if so, its 501(c)(3) status should
be revoked.'  Finally, the IRS should examine the organization and operation of
Cambridge/Brighton, whose 501(c)(3) status is currently pending. Since Cambridge/Brighton
was designed along the same lines as Cambridge, the IRS should fully scrutinize their
application in order to determine whether it is organized and operated for the public benefit and
that its assets do not inure to the benefit of any private individual.*!

(4) Harm to the Consumers

The Subcommittee interviewed a former client of Cambridge, Mr. Raymond Schuck, to
evaluate their services. Mr. Schuck told the Subcommittee that, in the summer of 2001, he was
$90,000 in debt distributed among nine credit cards.'® After hearing about Cambridge on the
radio, he called them and spoke with a counselor. The counselor suggested a debt management
plan, and promised a reduction in interest rates. After answering a list of questions about his
various credit cards, the counselor told Mr. Schuck that his monthly payment would be $1,949
and that Cambridge would charge him 10% of his monthly payment for their services, or $194 a
month, Mr. Schuck thought that $194 was high, but knew very little about the industry and
assumed that, because Cambridge was a non-profit, he could trust them.

The counselor told Mr. Schuck to hurry and send the first monthly payment to Cambridge
to get the program started. He immediately sent in a cashier’s check. Although he had already
sent in the check to Cambridge, Mr. Schuck started getting calls from some of his creditors
asking why he had not made any payments. The creditors told him that they were unaware that
he was on a DMP with Cambridge and stated that no payments had been received.

Mr. Schuck called Cambridge to find out what was going on. He found it very difficult
to contact someone in customer service who could tell him about his account. When Mr. Schuck
did speak with Cambridge, he was informed that the first payment he had sent was a fee for
initiating his DMP. He was shocked by this information, and told the Subcommittee that had he
known of that in advance, he would have searched for a different credit counseling agency. Mr
Schuck said he would never have agreed to give Cambridge almost $2,000 when that money
could have gone to his creditors. Ultimately, Mr. Schuck declared bankruptcy. Mr. Schuck felt
that if Cambridge had done a reasonable analysis of his financial circumstances, the proper
recommendation would have been to seek legal assistance and declare bankruptcy.

The fee structure of the Cambridge-Brighton CCAs is the highest of any CCA that the
Subcommittee investigated.'” The fees are clearly excessive and bear no relation to the actual
expense of initiating and maintaining a DMP. The initial start-up fee charged to a consumer --

12 26 U.8.C. § 4958.

1% Treas. Reg. § 1.501(c)(3)-1(a) (“[A]n organization must be both organized and operated exclusively for [tax
exempt] purposes” or “it is not exempt.”

Bt Treas. Reg, § 1.501(c)(3)-1(c)(2).

32 Subcommittee interview with Raymond Schuck (02/24/04).

33 Unfortunately, Cambridge’s fee schedule is not unique in the industry. The Subcommittee’s investigation
identified several other CCAs who charged an initial fee equal to one month’s payment, including Express
Consolidation, Inc. of Delray Beach, Florida, and CreditCare Credit Counseling, Inc. of Boca Raton, Florida.
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the “Payment Design Fee” -- is typically set in an amount equal to the consumer’s monthly
payment. The vast majority of monthly payments are several hundred dollars and many are in
excess of $1000 or even close to $2000. As such, the Cambridge-Brighton CCAs routinely
charge a consumer $500 or $1000 for merely setting up a DMP. Like AmeriDebt and other
Ballenger CCAs, the Cambridge-Brighton CCAs retain this fee instead of sending it to creditors.
Also like AmeriDebt, the Cambridge-Brighton CCAs often fail to adequately disclose that fact.
Like many other consumers who dealt with Cambridge, Mr. Schuck was not informed that his
“Payment Design Fee” of $1,949 would not go to his creditors, but would in fact be kept by
Cambridge.

The monthly DMP “Program Service Fee” charged by Cambridge-Brighton CCAs was
also high. The amount had no relation to Cambridge’s actual expenses but was instead set at
10% of the monthly DMP payment. Therefore, a consumer who is already paying an $800
monthly payment would also be required to pay an $80 maintenance fee each and every month.
By contrast, the average NFCC agency’s monthly DMP maintenance fee in 2002 was $14.00.**

The “credit counselors” in the Cambridge-Brighton CCAs are given bonuses for enrolling
consumers in DMPs. The amount of the bonus is a function of the amount of start-up fees that
the counselor generates each month.'*

Like the counselors at many other new entrants, Cambridge-Brighton “credit counselors”
provide minimal credit counseling. Mr. Schuck told the Subcommittee that he was on the phone
with his “counselor” for a mere 20 minutes before he was convinced to mail a cashier’s check for
$1,949 to initiate his DMP.

V. REGULATION AND ENFORCEMENT

The credit counseling industry is currently governed by a patchwork of professional, state
and federal standards, some of which are mandatory and others which are voluntary. They
include standards issued by credit counseling professional associations, guidelines issued by
creditors, state statutes, and federal tax and fair trade laws.

A,  Self-Regulation

The credit counseling industry has two major associations, the NFCC and the Association
of Independent Consumer Credit Counseling Agencies (“AICCCA”), each of which has issued
mandatory membership standards for their members. The NFCC standards, adopted through the
Counsel on Accreditation for Children and Family Services (“COA”), are the more restrictive of
the two. If applied throughout the industry, the Subcommittee staff believes these professionals
standards would go a long way toward addressing the abusive practices identified in this Report.
For example, each NFCC member must demonstrate that it

3 NFCC 2002 Member Activity Report, p. 30.
13 Subcommittee interview of former Cambridge employee (02/02/04).
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+ Allocates a reasonable percentage of operating expenses, to a variety of consumer
educational programs on money management, budgeting and the intelligent use of
credit.'*

+ Ensures that certified counselors provide a comprehensive one-on-one money
management counseling interview with each client."”’

» Keeps fees as low as possible. Agencies are specifically forbidden from charging
excessively large or unconscionable fees. At no time can a person be refused service due
to an inability to pay the fee."®

AICCCA maintains similar standards as part of the code of practice its members must adhere to.
For instance, AICCCA sets a maximum initial fee of $75 for setting up a DMP and a maximum
$50 fee for monthly maintenance.

Several CCAs have pointed to their adherence to a standard named ISO 9000 as ensuring
that they also adhere to high standards. It is therefore important to understand the difference
between these claims and the NFCC and AICCCA requirements. ISO 9000 is a generic set of
quality assurance standards that are followed by many large businesses. It is not specific to the
credit counseling industry. Pursuit of ISO 900 standards has been helpful as a first step toward
improving performance because it requires careful documentation of business procedures. But
ISO 9000 does not affect business products or services. For instance, nothing in ISO presumes
to tell an entity how much it can charge, who it can do business with, or even what quality of
service it should provide.

Self-regulation also has certain limitations. First, although the standards are mandatory
on an association’s membership, joining the association itself is voluntary. CCAs that wish to
operate pursuant to lower business standards or no standards can simply refuse to join. By not
having to comply with strict standards, these CCAs may even obtain a competitive advantage
over those who adhere to more ethical conduct. Second, it is unclear whether the associations
have the resources and mechanisms needed to monitor and consistently enforce compliance with
their standards. Weak enforcement reduces the efficacy of even strong standards.

B.  Creditor Standards

A second source of credit counseling standards lies not with the credit counseling
agencies themselves, but with the large creditors, such as banks and credit card operating
companies, which interact with CCAs on a regular basis. Large creditors often support credit
counseling agencies by providing them with a percentage of the payments made by the debtors
that the agencies counsel. Often referred to as “fair share payments,” these payments are
intended to reimburse some CCA costs in exchange for the agencies’ positive work in helping
debtors repay their debts. Many of the largest creditors have developed standards to determine

13 NFCC Member Quality Standard #03.00.
BT NFCC Member Quality Standard #04.00.
138 NFCC Member Quality Standard #09.00.
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which CCAs are eligible to receive fair share payments. If well developed and carefully
enforced, the Subcommittee staff believes these standards could also play a major role in
reducing abuses and encouraging best practices within the credit counseling industry.

(1) History of the Creditor-Credit Counseling Agency Relationship

In the late 1950s, credit card issuers played a key role in developing what we refer to
today as the credit counseling industry. Originally, they helped establish local offices, known as
Consumer Credit Counseling Services (“CCCSs”), that offered face-to-face counseling related to
an individual’s finances. These counseling sessions were viewed as comparable to other social
services available at the time such as substance abuse or family counseling.139 These CCCSs
took a comprehensive approach to treating a consumer’s financial instability. Through tools
such as debt management plans, referrals to other social agencies (to address other problems
associated with the symptoms of the financial stress), and adequate financial education and
counseling, these CCCSs nursed debt-ridden consumers back to financial health.

The National Foundation for Credit Counseling (“NFCC™)'* is the parent organization of
the CCCSs and historically has worked with creditors to operate and fund these non-profit credit
counseling agencies through fair share payments.! The purpose of these fair share payments
was to provide funding for the non-profit agencies to establish educational programs, implement
debt management programs, and assist with operating expenses.'*” This funding afforded CCAs
the financial freedom to offer their services to customers without charge or to make payment of
a modest fee voluntary. The consumers’ voluntary contributions were relatively small amounts
and were waived when necessary for hardship cases.”*

Fair share payments are typically paid by creditors on a monthly basis on the aggregate
debtor payments managed by a CCA. Until the mid to late 1990s, this payment was typically 12-
15 percent of the aggregated debtor payments. In recent years, as the expense associated with
fair share payments increased, at times taking up 25-30 percent of the budgets of the collections
departments at major creditors, '** some creditors have reduced their fair share payments to a
lower percentage. In addition, to improve the debt management plans they receive, some
creditors have moved to performance-based fair share models. These models link the percentage

¥ These counseling sessions were traditionally one-on-one meetings in which an educated counselor performed a
detailed analysis of an individual’s income, expenses, debts, and all other budget requirements. A consumer would
often meet with a counselor more than once and for significant lengths of time (over an hour). After a budget
analysis, the counselor would make a recommendation for the consumer to readjust their budget, utilize a debt
management plan, and seek legal assistance (possibly to declare bankruptcy).

% For more information on the NFCC, visit the organization’s website at http://www.NFCC.org.

! The creditors interviewed by the Subcommittee typicaily viewed fair share payments as a form of voluntary
contribution to the non-profit agency, rather than as payment for a contracted service. However, most creditors
apparently treat these payments as ordinary business expenses rather than take charitable deductions for them on
their tax returns.

"2 Historically, 60% of NFCC funding came from creditors and 40%came from charities. Subcommittee interview
of NFCC representatives (01/12/04).

% In 2002, the average fee among NFCC members for establishing a debt g plan was $23.09. The
average monthly fee was $14.00. Many NFCC members still do not charge the consumer any fee for their services.
% Subcommittee interview with Citigroup representatives (03/09/04); Bank One operating expenses spreadsheet,
Bates BO 253-254.
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of fair share payments each credit counseling agency receives to the success rates of the DMPs
that the creditor receives from each CCA. '*

In addition fo their historic funding relationship with non-profit credit counseling
agencies, major creditors had fraditionally acted in an advisory role for the NFCC through
membership on the NFCC’s board of directors. The close ties between creditors and NFCC
members, however, led to the filing of two legal actions. In 1994, a number of independent
CCAs filed an antitrust suit against the NFCC, its member agencies, and the Discover Card. The
plaintiffs alleged that the NFCC members and the creditors were operating to prevent new
agencies from offering certain credit counseling services. The parties eventually entered into a
settlement agreement which, in part, removed the creditors from the NFCC’s national board of
directors.'* In 1996, the NFCC entered into an agreement with the FTC to require its members
to disclose the fact that they receive payments from the creditors. It is noteworthy that non-
NFCC members are not required to disclose this information, even though they receive the same
payments.

In the mid-1990s, a new breed of CCA began to enter the market. These credit
counseling agencies used more technologically advanced practices to implement their DMPs
through innovative software. They also launched heavily funded advertising and marketing
campaigns using late night television ads and the Internet. Through these practices, these new
entrants to the credit counseling market were able to reach hundreds of thousands of potential
clients. The ability to reach and serve a national market changed the industry from a local,
storefront, client-specific operation to a nationwide, mass-marketed sale of a product -- the DMP.

As consumer debt reached new heights during the late 1990s and early 2000s, the debt
management plan became the method of choice recommended to consumers by many of the new
CCAs to resolve their unsecured debt problems. These CCAs used DMPs to generate two
streams of revenue, one from creditors providing them with fair share payments, and the second
from consumers charged DMP start-up and monthly fees.

Even without agencies aggressively pushing them, the rapid increase in consumer debt
over the last decade would likely have produced a sharp increase in the use of DMPs. As fair
share payments increased, it should not surprise anyone that creditors began to examine the
merits of this growing expense. These inquiries indicated the wrong consumers were being
placed on DMPs. For example, consumers who could afford to pay their debts but were looking
for a break in interest rates and fees were unnecessarily and incorrectly placed on DMPs. As a
result, the creditors heightened the level of scrutiny of the CCAs and their proposed debt
management plans. Creditors began issuing more detailed CCA and DMP standards, in effect
becoming a regulator of credit counseling practices.

45 Common ways to measure success rates are (1) retention rate (the length of time a consumer stays on the DMP),
(2) declination rate (the number of proposed DMPs declined by the creditor), and (3) a combination of those two
measures as well as other factors.

S Individual NFCC members may still have representatives from the local banking community on their board of
trustees.
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(2) Three Creditor Models

The Subcommittee interviewed three major creditors to gain an understanding of the
competing interests of the industry as well as actions taken by the creditors towards CCAs.
These creditors are Bank One Delaware, N.A. (“Bank One”), MBNA America, N.A. (“MBNA”),
and Citigroup, Inc. (“Citigroup”). The Subcommittee found that all three issue standards for
CCAs secking fair share payments and that all three have recently revised and tightened their
standards to eliminate abusive practices.

(a) BankOne

Bank One utilizes a combination of a minimum standards model'” and a performance-
based model. Before Bank One will even consider making fair share payments, an agency must
make debtor payments and submit debtor proposals electronically and not be involved in any
pending litigation. The agency’s business eligibility is then assessed. The following minimum
standards must be met:

Accreditation of the agf:ncyl48

Certification of counselors

Fees meet Bank One guidelines

Marketing budget and content are approved by the CCA’s board

* & o o

Once these criteria are met, Bank One will make a maximum of 9 percent fair share payments to
an agency. This maximum is broken into two components. If a CCA meets the business
eligibility requirements it will receive 2 percent. The CCA may receive up to an additional 7
percent depending upon the performance of the portfolio.”*® This measures the average fixed
payment and the default rate of the agency, both equally weighted to provide a maximum of 3.5
percent in additional fair share payments for each criteria. In addition, the agency must also
meet a New Inventory Criteria. This criteria measures whether the agency is continuing to sign
up new Bank One card members or just administering old Bank One accounts. New lnventory
Criteria requires a growth rate of 0.25 percent.

(b) MBNA
MBNA also utilizes a minimum standard model coupled with a performance-based
model.'”™® MBNA has set minimum requirements that must be met before an agency qualifies for

any fair share payments:

s Agency must be accredited.

7 A minimum standards model requires that certain minimum criteria be met before any fair share payments will
be made to a credit counseling agency.

% Industry-accepted accreditation organizations include COA, BSI, BVQL, and ISO 9000 with an accepted “Code
of Practice.” NFCC and AICCCA have developed a code of best practices for their members which address their
operations.

199 qubcommittee interview of Bank One representatives (02/10/04). New model implemented July 2003.

1% Subcommittee interview of MBNA representatives on (02/17/03). New model implemented in February 2004,
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Agency must be a non-profit under IRC § 501(c)(3).

Agency may not be affiliated with any entity that is not a 501(c)(3) agency."”’

All debtor payments and proposals must be transmitted electronically.

A full-budget disclosure must be attached to ali proposals.

No start up fee may exceed $75, no monthly fee may exceed $50, and there can be no

termination fees.

e At least 90 percent of the CCA’s consumers must have completed a full budget
disclosure.

* At least 85 percent of the DMP proposals submitted by the agency must meet MBNA’s

criteria for establishing a DMP.

*. & & o

Upon meeting these criteria, an agency’s portfolio is measured by its payment volume and
portfolio vintage. Thus, the older the account, the larger the percentage of fair share available,
starting with 2 percent for brand new accounts and rising to 15 percent for accounts that last
thirty-six months.

(¢) Citigroup

Citigroup has recently introduced a form of fair share payments new to the credit
counseling industry.]52 Citigroup refers to this method of disbursing fair share payments as a
“Grant Program.” Under this program, Citigroup will pay CCAs according to their “perception
of the agency’s needs and the benefits they provide to the customer and the community,”*?
With the Citigroup grant program, payments will be made in quarterly advances in a lump sum
contribution.’** The amount of payment will reflect Citigroup’s judgment of the value that the
CCA is delivering to consumers, based on a twenty-nine question application. The questions in
the Citigroup application address many of the same issues utilized by other industry leaders to
assess CCAs.

(3) Using Fair Share Payment Standards to End Abuses

The collective impact on the credit counseling industry of the minimum and
performance-based standards issued by major creditors such as Bank One, MBNA and Citigroup
could be substantial. Since CCAs depend on fair share payments as a major source of revenue,
they are obligated to comply with creditor standards, which means creditors can play a major
role in eliminating some of the abusive practices examined in this Report. Standards setting
limits on fees, for example, directly attack the problem of CCAs’ charging excessive fees
unrelated to costs. Standards prohibiting CCAs from affiliating with for-profit entities addresses
the core of the profiteering problem. Some of the performance-based requirements encourage
debt management plans that set realistic goals for debtors.

! MBNA allows outsourcing only for payment processing.
132 Subcommittee interview with representatives of Citigroup (02/20/04). New model implemented on January 1,
2004.
133 Citigroup model letter to CCA dated November 4, 2003, Bates CC 00073-74,
154
Id.

28



233

As with the professional standards set by credit counseling associations, however, the
effectiveness of the creditor standards will depend in large part upon the extent to which the
creditors monitor compliance and discontinue fair share payments to CCAs that do not comply
with the requirements. Creditors informed the Subcommittee that they feel limited in their
ability to police the industry, and some expressed a reluctance to condition the concessions they
provide to a debtor upon the debtor’s choice of a particular agency. Some creditors also worry
about appearing to favor some agencies over others, although choosing to do business with some
entities and not others is a routine business decision encountered every day in the marketplace.

CCAs are less sanguine about the creditor standards. A common CCA complaint is the
absence of uniformity among creditor standards which can translate into higher costs and
administrative burdens for agencies.'> Creditors respond that, while uniformity in criteria for
fair share payments may be desirable, current antitrust laws may inhibit creditors from
collectively agreeing on common standards. Another common CCA complaint is that creditors
retain the right to change their criteria without notice and may apply changes retroactively.
CCAs also contend that sudden changes to creditor criteria leave them with little time to respond.
This complaint applies not only to the amount of fair share payments the creditor will pay, but
also the terms a creditor will offer debtors under a DMP.

CCAs also assert that the ambiguous tone of some policies and an inability to obtain
creditor clarification complicates the job of administering plans. For example, Citigroup
announced its new Grant Program on November 4, 2003."*® Some CCAs have complained that
the criteria for determining fair share payments under this program are subjective, leaving
agencies unsure of how to operate their practices in order to maximize their Citigroup fair share
payments. Citigroup also required the CCAs to respond by November 24, 2003, within twenty
days of receiving a notice of the change in policy,'>’ which CCAs complain left them with little
understanding of what to expect from the creditor and an inability to plan for their operating
budgets.'*®

At the same time, CCAs concede that creditors have no obligation to make any fair share
payments to them. Many smaller creditors, in fact, do not typically provide fair share payments
to CCAs. Thus, they recognize that creditors have the right to condition these payments as they
see fit. Since having debtors pay their debts is in the best interests of the creditors, and many
CCAs provide worthwhile counseling and debt management services that assist debtors in
meeting their financial responsibilities, major creditors indicate they are likely to continue
making fair share payments. Thus, creditor standards related to fair share payments continue to
provide a valuable mechanism for ending abusive practices in the credit counseling industry.

% Subcommittee interviews with NFCC and AICCCA representatives (10/16/03, 10/09/03).

1% Citigroup model letter to CCA dated November 4, 2003, Bates CC 00073-74.

"7 1d. at Bates CC 00073-74.

% A CCA may make a request of Citigroup in advance for their quarterly payment, however it is unknown the
weight Citigroup affords any request. Citigroup will pay the CCA according to their perception of its needs and the
benefits it provides to its customers and the community. Subcommittee interview of Citigroup representatives
(02/20/04).
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C.  State Regulation and Enforcement

Although many states have statutes concerning the credit counseling industry, effective
regulation at the state level is hampered due to the wide variety of differing state requirements.
In addition, many states still lack legislation directly applicable to the credit counseling industry.
In these states, general laws against false advertising and fraud provide the only protection for
consumers, Other states do have laws that at least partially relate to the credit counseling
agency. Many of these, however, were written when the industry generated few complaints, and
therefore, most of these laws either limit credit counseling to non-profit agencies or provide non-
profits with an exemption from mandatory requirements. This exemption is the primary reason
why many of the agencies discussed in this Report applied for 501(c)(3) status. In recent years, a
few states, such as Maryland, have passed more comprehensive laws dealing specifically with
the debt management industry.

The widespread use of the telephone and Internet for contacting and servicing consumers
also inhibits effective state enforcement. Many counseling agencies assert that they do not need
to be licensed in a state unless they maintain a physical presence in that state. Under this
interpretation, a company located in Maryland could contact and serve consumers in every other
state without obtaining separate state licenses or being bound by laws of the states in which its
consumers reside. Agencies that attempt to comply with the laws of each state in which they
serve consumers are burdened by a mix of different regulations and bonding requirements.

There are currently two attempts to draft model legislation for states to adopt. In
February 2004, the National Consumer Law Center and the Consumer Federation of America
jointly issued a Model Consumer Debt Management Services Act.'™ In March 2004, the
National Conference of Commissioners on Uniform State Laws discussed a draft of the
Consumer Debt Counseling Act.'®® Both laws would impose much tighter licensing and business
practices on all credit counseling agencies.

In many states, the most significant regulatory action has come from suits filed by the
attorneys general of various states. In addition to an earlier action brou$ht by the District of
Columbia,'®" the Attorneys General in Iinois,'®? Minnesota,'® Missouri,’® and Texas'®® have
all filed lawsuits against AmeriDebt in the past few years. These suits have typically charged
AmeriDebt with consumer fraud and deceptive business practices such as false advertising,

misrepresentation, non-disclosure of fees, and failure to obtain the proper licenses.

The Subcommittee believes that these suits have convinced AmeriDebt to stop enrolling
new consumers into DMPs. Nevertheless, they do not necessarily prevent the same business
model from operating between Ballenger and their other affiliated CCAs such as DebtServe, to

1% Available at http:/twww.law.upenn.edu/bll/ulc/UCDC/Feb2004modelbill. pdf.

190 Available at http://www.law.upenn.edu/blljule/UCDC/Mar2004migdraft him.

! District of Columbia v. AmeriDebt, Inc. and Andris Pukke, Superior Court of the District of Columbia.
%2 State of Iilinois v. AmeriDebt, Inc., Circuit Court of the Seventh Judicial Circuit, Sangamon County.
163 Grate of Minnesota v. AmeriDebt, Inc,, District Court, Fourth Judicial District.

State of Missouri v, AmeriDebt, Inc., Circuit Court of St. Louis City.

1% State of Texas v. AmeriDebt, Inc.. et al., District Court of Travis County, Texas.

g
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whom AmeriDebt now refers all potential DMP enrollees. Nor have the suits impacted the
questionable business practices within the Cambridge and Amerix credit counseling
conglomerates.

In addition to state enforcement action, AmeriDebt is also facing a number of private
lawsuits. Consumers have filed class action lawsuits in Illinois,I66 Alabama,l67 California,'*® and
Massachusetts.'®®  With the exception of the Massachusetts case, each is limited to the
AmeriDebt family of corporations.

D.  Federal Regulation and Enforcement

The Internal Revenue Service and the Federal Trade Commission are aware of the major
problems in the credit counseling industry, and have taken steps to enforce the tax code and the
Federal Trade Commission Act, respectively.

(1) The Internal Revenue Service

As noted above in Section III(B), CCAs typically apply for non-profit status under
Section 501(c)(3) of the Internal Revenue Code. The IRS has recognized more than 850 credit
counseling organizations as tax exempt under 501(c)(3)."”® The non-profit status of CCAs arose
mainly by historical pattern, rather than any specific decision by Congress. When creditors
established the first credit counseling agencies, they set them up as non-profits, presumably
because of the tax savings and because this status harmonized with their original purpose of
providing debtors with general financial education in exchange for little or no fee. State laws
often made non-profit status a legal requirement to conduct activities within their borders.

The rapid evolution of the credit counseling industry caught the Internal Revenue Service
by surprise. In most areas, Congress has indicated that federal scrutiny of non-profits should be
fairly lax: regulators should not deter agencies from fulfilling charitable purposes by imposing
standards that are more suitable to the for-profit sector. In most cases this policy preference is
appropriate because non-profits are seeking to make a positive contribution to society. In the
case of the bad actors in the credit counseling industry, however, certain individuals used this
lower standard to enter the industry with an explicit profit motive.

Since the recent problems of the credit counseling industry have surfaced, the IRS has
taken several steps to address the issue both retroactively and prospectively. Retroactively, the
IRS has initiated audits of fifty CCAs, including nine of the fifteen largest CCAs in terms of
gross receipts.’”’ The IRS Commissioner has informed the Subcommittee that the Service will

6 Cass v. AmeriDebt, Inc,, et al.,, Circuit Court of Cook County, Illinois.

19 Crawford v. AmeriDebt, Inc., et al,, U.S. District Court for the Northern District of Alabama,

168 polacsek v. Debticated Consumer Counseling, Inc., et al., U.S. District Court, Central District of California.

16 7 ramerman v. Cambridge Credit Counseling Corp., et al., U.S. District Court for the District of Massachusetts.
17 “Testimony of Commissioner Mark Everson before the House Ways and Means Committee, Subcommittee on
Oversight (11/20/03).

' Everson letter, p. 1. Section 6103 of the Internal Revenue Code prevents the IRS from publicly revealing the
identities of the CCAs currently under audit.
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not hesitate to revoke the 501(c)(3) designation of any CCA that has abused its non-profit
status.'”* The process for revoking non-profit status is fairly lengthy. The IRS must conduct a
full audit of the agency’s finances and make a formal finding that it does not qualify as a
501(c)(3) organization under the statute. The non-profit can appeal this decision both within the
IRS and in the courts. In addition, the IRS is considering giving more explicit guidance on what
the law requires of non-profits, which would put CCAs on formal notice of the standards they
should follow.

Prospectively, the IRS has taken measures to subject new CCA applications for 501(c)(3)
status to greater scrutiny. It has formed a specialized group within the IRS called the Consumer
Credit Service Compliance Team to develop and pursue strategies to address (1) inurement and
private benefit issues, and (2) issues related to CCAs that operate as commercial businesses.'”
The Compliance Team currently has twelve staff members, including technical specialists,
examination agents, and attorneys from the Office of Chief Counsel.'™ These individuals review
the applications, including budgets and outsourcing contracts, of new CCAs to ensure that they
plan to operate as true non-profits.

(2) The Federal Trade Commission

The FTC is charged with enforcing Section 5(a) of the FTC Act, which prohibits unfair
and deceptive acts or practices in or affecting commerce.'”> The FTC, however, lacks
Jjurisdiction to enforce consumer protection laws against bona fide non-profits. Nevertheless, the
FTC may assert jurisdiction over a CCA if it demonstrates that the CCA is “organized to carry
on business for its own profit or that of its members.”'’® Alternatively, the FTC may assert
jurisdiction over a non-profit CCA if it is a “mere instrumentality” of a for-profit entity, or if it
operates through a “common enterprise” with one or more for-profit entities.'”” Even with these
jurisdictional issues to contend with, the FTC has made inroads in enforcing the Federal Trade
Commission Act against CCAs who may be abusing their non-profit status.

On November 19, 2003, the FTC filed a complaint against AmeriDebt, DebtWorks,
Andris Pukke, and Pamela Pukke, and a second complaint against the Ballenger Group.'”® The
complaint seeks to enjoin AmeriDebt, DebtWorks, and Mr. Pukke from making false and
deceptive claims about the nature and costs of the services provided by AmeriDebt. The FTC
has settled its case against Ballenger, which was based on the same basic premises, but the case
against the remaining defendants is still at an early stage. A ruling on the remaining defendants’
respective motions to dismiss is expected on May 3, 2004.

172
173
1%
17.
17¢
m

Everson letter, p. 7.

Everson letter, p. 4.

Everson letter, p. 4.

15U0.8.C. §45(a).

15U8.C. §44.

See Sunshine Art Studios, Inc. v. FIC, 481 F.2d 1171 (1st Cir. 1973); Delaware Watch Co. v. FTC, 332 F.2d
745 (2d Cir. 1964).

% FTC v. AmeriDebt, Inc.. et al,, Case No. PJM 03cv3317, United States District Court for the District of
Maryland; FTC v. Ballenger Group, LLC, et al., United States District Court for the District of Maryland.

o F
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The FTC is currently investigating several CCAs as well as their relationships with
various for-profit entities. These investigations have not yet been made public.179

(3) Pending Bankruptcy Legislation

Another factor necessitating a more immediate remedy to the problems facing the credit
counseling industry is the possibility that Congress will enact the bankruptcy reform bill. The
credit counseling provisions in Section 106 of the current bankruptcy bill (HR. 975) would
amend the bankruptcy act to require that all consumers receive “an individual or group briefing
... that outlined the opportunities for available credit counseling and assisted that individual in
performing a related budget analysis.” The briefing would have to come from an approved non-
profit budget and credit counseling agency within 180 days prior to filing a petition for
bankruptcy. The bill also requires that after filing for bankruptcy under either Chapter 7 or
Chapter 13, the debtor complete “an instructional course concerning personal financial
management.”

The bill requires the clerk of each district to maintain a public list of credit counseling
agencies and instructional courses approved by the United States Bankruptcy Trustee or the
bankruptcy administrator for each bankruptcy district. Agencies and instructional courses would
have to meet the following criteria:

* Provide qualified counselors;

« Maintain adequate provision for the safekeeping and payment of client funds;

» Provide adequate counseling with respect to client credit problems; and

» Deal responsibly and effectively with other matters as they relate to the quality,
effectiveness, and financial security of counseling programs.

Although the bill leaves these requirements to the Bankruptcy Trustee or the bankruptcy
administrator for the individual districts to define, it does spell out certain minimum criteria. To
be approved, a credit counseling agency must, among other requirements:

* Be a non-profit agency;

* Have a board of directors, the majority of which are not employed by the agency, and
will not directly or indirectly benefit financially from the outcome of a credit counseling
session;

» Charge a “reasonable” fee and provide services without regard to the debtor’s ability to
pay the fee;

« Provide full disclosure to clients regarding funding sources, counselor qualifications,
possible impact on credit reports, any costs that will be paid for by the debtor, and how
such costs will be paid;

« Provide adequate counseling that includes an analysis of the debtor’s current situation,
what brought them to that financial status, and how they can develop a plan to handle the
problem without incurring negative amortization of their debts; and

« Provide trained counselors who receive no commissions or bonuses based on the
counseling session outcome and who have adequate experience and training.

7 Subcommittee briefing by FTC representatives (03/15/04).
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The bill also spells out minimum requirements for instructional courses concerning personal
financial management. These courses must, among other requirements:

* Provide experienced and trained personnel;

* Provide relevant learning materials and teaching methodologies;

» Provide adequate facilities: instruction may occur over the telephone or the Internet if it is
effective; and

+ Demonstrate after the probationary period that it has been or is likely to be effective in
assisting “a substantial number of debtors” to understand personal financial management.

Agencies and courses are initially approved for a six-month probationary period and for one-year
terms thereafter. “Interested parties” may periodically seek judicial review of these approvals.
A district court may also investigate any credit counseling agency and remove it from the list.

VI. FINDINGS AND RECOMMENDATIONS

Based upon the Subcommittee’s investigation, the Subcommittee staff recommends that
the Subcommittee make the following findings and recommendations.

(1) Abusive Practices. Some credit counseling agencies are engaged in abusive practices
that hurt debtors, including by charging excessive fees, putting marketing before
counseling, and providing debtors with inadequate educational, counseling, and debt
management services.

(2) Profiteering. Some non-profit credit counseling agencies are funneling millions of
dollars each year from cash-strapped debtors to insiders and affiliated for-profit
businesses, in apparent violation of tax laws prohibiting tax-exempt charities from
benefiting private interests.

(3) Creditor Standards. As part of ongoing efforts to halt abusive practices in the credit
counseling industry, major creditors should review and strengthen their standards for
credit counseling agencies with whom they do business, as well as their methods for
monitoring and enforcing compliance. These standards should include requiring credit
counseling agency to join an association such as NFCC or AICCCA and to comply with
their membership requirements.

(4) Stronger Enforcement. The IRS and FTC should accelerate their enforcement efforts to
review suspect credit counseling agencies and take appropriate action against agencies
and others who are violating restrictions on tax exempt entities or engaging in deceptive
or unfair trade practices. Federal enforcement personnel should also consider
coordinating their actions with state enforcement agencies to make efficient use of
government resources.

(5) Improved Bankruptey Bill. The Senate should consider modifying credit counseling
provisions in the pending bankruptcy legislation to strengthen protections against abusive
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practices, including determining whether a single authority, the U.S. bankruptcy trustee,
should issue a central list of qualifying credit counseling agencies to provide counseling
to bankruptcy petitioners and whether credit counseling fee limits would be appropriate.

(6) New Legislation. The Senate should consider introducing federal legislation, either
modeled on the Debt Repair Organizations Act of 1996 or expanding that law’s
application to reach non-profit entities, to strengthen protections against abusive practices
in the credit counseling industry.
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A S01(c)X(3) NoT-FOR-PROFIT ORGANIZATION
CAMBRIDGE

CREDIT COUNSELING CORY,
67 Hunt Street
Tel: (413) 821-8900
Agawam, MA 01001 Fax: (413) 821-0925
Cust.Service: (413) 821-6901
SERVICE AGREEMENT

M00119228
AGREEMENT, entered into a5 of the 7/‘1 day of jUWZ 2001 by and between

*BONDED*

Nametsy__RAYMOAD LHUL

(Client)

address_Jo10 Y1 TET GUELCK. 1D proneany_YH - 223 - oy Permanert

City: ump/ State: OH‘ lem Phone (w)% .a?‘h, Sub;or;\mitmc on Investigations

$.5. #: l Redacted by Permanent l S.5.4 (Spouse): H’/A

Subcommittee on Investigations

You are referred to in this Agreement as the "CLIENT" or " or "your” and CAMBRIDG|
COUNSELING CORP. is referred to in this Agreement as 'CA:{:“BRIDGyl‘;,’."l'r ? CREDIT

n For Th ment
You would like to consolidate into pne convenient monthly payment ail nthly pa to creditors
such as your cx.edn card companies and/or other consumer lenders. In additicn, if possible, you would like
to teducc the size of your total monthly payment to these creditors 10 a more managosable Jevel and reduce
the interest rate you are currently paying. CAMBRIDGE has offered to:

t. Consolidate your pay into gpe convenient monthly payment (CLIENT understands that
accounts included in the debt management plan will be closed),

2. Use its best efforts to reduce the amount of your monthly payments,

3. Use its best efforts 1o peduce the interest rate you are currently paying to your creditors
(Although many major creditors will reduce the i st rate of a fike y If at
CAMBRIDGE's request, there is no guarantes that your particular creditors will extend this
benefit in your case, Some creditors will not extend this beoefit to anyone. Orher creditors will
not extend this benefit wheee the client has recently used tho credit card to make purchases or
cash advances, or if the ctient Is current on his or her payments.) and

4. Pay 10 you as & bonus, fifty (50%) percent of any creditor contributions that CAMBRIDGE is
able to obtain from your creditors In accordance with the Good Payer Program described
below.

ACCORDINGLY, YOU, THE CLIENT, AND CAMBRIDGCE AGREE AS FoLLows:

L CAMBRIDGE'S SERVICES, FEES AND SIGN UP INSTRUCTIONS
Monthly Payment Desipn Scrvices and Fee AMBRIDGE wil &

U mciptofawpyofasipxedServiccAgreememdemdierisﬁngShect.C will do
u\cpogllowing: using the credit card and other debt information provided by the CLIENT, CAMBRIDGE
will analyze the CLIENT's debt str 3 % creditor practices and cal ':apmposedmom}ﬂy
payment amourt acceptable to the CLIENT ("Monthly Payment”). It is cxtn:me_ly iraportant that the dett
information that you provide to CAMBRIDGE is correct and does not under thc int owed by
you. CAMBRIDGE will use its best efforts to create a Monthly Payment based upon this debt {nfarmsuon
that reduces the CLIENT's monthly payment amount. CAMBRIDGE's Monthly Payment Design Fee for
croating an acceptable proposed Monthly Payment will be equivalent to one proposed lfdonﬂxly Payment
and will be payable upon the CLIENT's acceptance of the proposed Monthly Payment. Thxs' Agfml‘m vdl{
be executed upon CAMBRIDGE's receipt of CLIENT's signed Service Agr ent and Monthly Pay

Design [ec 12 accordance with Massachusetts’ taw. Z g
Dete Client ]

_ e T
At Ver OWIT01 16 Client (! Y)
l Permanent Subcommittee on Investigations

EXHIBIT #4




244

SPREMIEX” A 501 (CX3) NOT-FOR-PROFIT ORGANIZATION *Bonpro®
CAMBRIDGE

CREDIT COUNSELING CORP. Ted: (413) 8218900
67 HUNT STRELT :
AGAWAM, MA 01001 v 4101

Cust Jervice: (413) 3216901

This proposed Monthly Payn}ent wi.u not increase by more than fifteen (15%) percent without your consent
when the Payment Program is put into effect as explained below, unless the debt actually owed to any of

your creditors is greater than the amount reported by you to CAMBRIDGE. The proposed M
Payment will include the ten (10%) percent Payment Processing Fee described below. onihly

Uoon Cx’:; A c"'gned Xn‘ jon and Payment Se and Paypient ram

pon receipt of & si greement and Monthly Payment Design Fi GE wi
following: CAMBRIDGE will set up a creditors payny\cnt :mccoum in h?wﬁ?m&%afmmme ltw‘vjilll‘t;eug
best efforts to cbtala your creditors' cooperation in the accep of their respective shares of tho proposed
Monthly Payment or o{ an amount that will increase the amount you must pay monthly to no more than’
fificen (15%) percent higher than the original proposed Monthly Payment without your consent ("Modified
Meonthly !faymmt‘:). Howeve'r,_the Monthly Payment Design Fee is camned for the services rendered based
upon the information you originaily provide to CAMBRIDGE. CAMBRIDGE will request a reduction or
waiver of the Client's interest ratc and any late charges and seck rebates for the Client Good Payer Program
and Account Pay-Off Services described below. Each month thereafler, you will pay the Monthly Payment,
or Modified Monthly Payment if there is any modification, to CAMBRIDGE and CAMBRIDGE will pay
your creditors, CAMBRIDGE is & not-for-profit corporation, CAMBRIDGE is not a loan company. It may,
however, at its own discretion, advance its own money 0 pay your creditors. CLIENT agrees to repay any
such advance within thirty (30) days from the date CAMBRIDGE makes the advance on your behalf, In the
event any of your payments is less than the amount required above, CAMBRIDGE shell have the right to
return such payment to you, or to, after deducting its Pay Program Fee, disburse the remainder of the
money 1o your creditors in the manner that CAMBRIDGE determines would be most beneficial to you. If
any of your payments is morc than the amouat required sbove, CAMBRIDGE shall have the right to
disburse the sdditional amount, after deducting its Payment Program Fee, to your creditors in the manner
that CAMBRIDGE determines would be most beneficial o you. In addition, if any of the information
identifying your account with any of your creditors is incorrect and prevents CAMBRIDGE from making
paymentmywbdulfmﬂwt«edim(, CAMBRIDGE will hold the funds allocated to that account in trust
for you until CAMBRIDGE is able to obtaln sufficient information to make the payment on your behalf,
CLIENT understands that in the event that the CLIENT removes an account that was originally mcl}xded on
the program, the CLIENT will not be entitied to a partisl refund of the Monthly Payment Design Fee.
CLIENT also understands that any interest rate reductions that CAMBRIDGE is sble to obwn. on the
CLIENTS behalf may not occur immediately. Some creditors require that they receive & certam number of
consecutive payments before they make any interest rate adjustments.

CAMBRIDGE's Payment Program Fee for setting up the creditor accounts, obtaining the cooperation of
your creditors to any interest rate or other reductions that may be obtained, and receiving and peying out
your monthly payments to your creditors will be ten (10%) percent of the smount you pay 10 CAM!?RIDGE
each month o twenty-five (§25) dollars, whichever is greater. This Payment Program Fee shfx!l be included
in and deducted from cach payment received from the CLIENT. If you desire t0 add additional ceeditor
accounts at & fater date, an additional monthly service charge will be due for those additional accounts.

3 of Cambridge’ ]
Monthly Payment Design Fee = proposed Monthly Payment - one time only.

Peyment Program Fee = ten (10%) percent of each payment made to CAMBRIDGE of twenty-five ($25)
dollars, whichever is greater.

MM Q[Ql _ CTW‘

. vt e Client (Socondary)
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*PREMIER* A 501 (CH3) NOT-FOR-PROFIT ORGANIZATION *BoNpep*
CAMBRIDGE

CREDIT COUNSELING CORP. Tel: (413) 821-4900
67 HUNT STREET Fax: {413) 821.092%
AGAWAM, MA 01001

. CustService: (413) 821-690}
Campridge Propram Sign up Instructions

When you are s?ﬁsﬂed with the proposed Mouthly Payment amount and understand and agree to the rest of
the terms of this Agreement, you simply mail your first payment installment in the amount equal to the
proposed Monthly Payment. This is our design services fee. Note that all payments must be in the form of &
CERTIFIED CHECK, POSTAL MONEY ORDER, OR ELECTRONIC BANK PAYMENT payable to
CAMBRIDGE. IMPORTANT! ou nt our_creditor nts, you must make this month's
payment to avoid your creditors reporting to credit reporting agencics that you were thirty (30) days late.
C:}MBRIDGE‘: payments to creditors will not start until after it receives your second psyment which is due
thirty (30) days afier you pay the Monthly Payment Design Fee.

IL CANCELLATION AND REFUNDS )

CLIENT may cancel this Agreement and receive a full refund of the Monthly Payment Design Fee by giving
CAMBRIDGE written notice of canceliation by certified mail, roturn receipt requested, within three (3) days
(not including Sundays and U.S. Postal Service holidays) afler you send this Agr t and the N ly
Payment Design Fee to CAMBRIDGE. Your money will be refunded within ten (10) days after receipt of
notice of cancellation. At any time, you may discontinue making any further monthly payments to
CAMBRIDGE without further obligation to CAMBRIDGE. However, the CLIENT will remain liable to pay
the balance of the debts owed to the creditors in accordance with your agreement with your ceeditors. Failure

o make payTent to CAMBRIDGE for any ninety (30) day period will, at CAMBRIDGE'S option, cause
termination of this Agr t

o rthl

1. GoOp PAYER PROGRAM

CAMBRIDGE has Instituted & program 1o try to obtain contributions from your Creditors for CAMBRIDGE's
prompt and professional efforts, which we fecl arc the best in the debt management business. In appreciation
for your loyal and inuing participation in our prog for every six (6) month period that you complete by
making all your payments on time and in the required amount, we will pay to you & bonus of fifty (50%)
percent of any such creditor contributions that we receive from your creditors. For example, if CAMBRIDGE
receives contributions totaling one hundred fifty ($150) dollars from your creditors during the first six (6)
months that you are on the program, we would pay a seventy-five (§75) dollar bonus to you. If you continue to
make limely and sppropriate pavmenis for a second six (6) month period, we will again pay to you fifty (50%)
percent of any creditor contributions received by us during that second six (6) month period. While there is no
guarantee that we will be able to hieve creditor contributions for the Good Payer Program, we will do our
best. Many creditors will pay such contributions. I we are ful, &t your req we will mail you 2
bonus check afier the completion of each six (6) month period. Otherwise, any monies colfected on your behalf
will remain in your client trust account.

V. DERT SETTLEMENT SERVICES ) .
If at any time you would like us to negotiate a full settlement of your debts with your creditors, our fee will be
fifty (50%) percent of any SAVINGS we negotiate for you not 1o exceed ten (10%) percent of the total amount
you owe to all of your creditors that we negotiste with. CAMBRIDGE does not guarantee that any debt
settlement will result in savings. Certain creditors require that an account be in 8 delinquent status in qrder for
a debt settloment to be negotiated, Some creditors will report 1o the IRS some or all of aay savings we
negofiste on your behalf as income, which could result in tax liability on the smount saved. Consult with your
own tax advisor about this, Such reporting is beyond the control of CAMBRIDGE.

* % e least 6 ents on tm in the i ounts, st the
{f the CLIENT makes st six (6) months of pave: time and appropriate g ,

request of the CLIENT, CAMBRIDGE will use its best efforts to reduce the CLIENTs regular monthly
payment Evaluati d sfer each six (6) month period of on time payments. If

Re-E can be Y N .
succeﬁyfu?f Zh Re-Evatuation will extend the CLIENT's debt repayment over & long period of time.
g’é i
Dste & @ Cliont (%Zc' )

A rataear 6 . Client (Secondary)
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*PREMIER® A SO1 (C)(3) NOT-FOR-PROFTT QRGANIZATION *Bonop®
CAMBRIDGE

CREPIT COUNSELING CORP. Tel: (413) 8213900
67 Huny STREXT Fax: (413) 821 0925
AGawam, MA 01001

Cust.Scrvice: (413) 821-6901

VI. ACCOUNT PAY-OFF SERVICES

In the event you would like to pay-off any or all of your accounts on our program, we will refund you twenty-
five (25%) percent of aay creditor contributions we collect on your behalf.  For example, if CAMBRIDGE
receives contributions totaling five hundred ($500) doilars from your creditors, we would refund you one

hundred twenty five ($125) dollars. This refund will be forwarded to you within ninety (50) days after you
make the pay-off through CAMBRIDGE.

ViL. PROTECTION OF CAMERIDGE

The CLIENT agrees to take full responsibility for and protect CAMBRIDGE, its employees, personnel, or
ageats from any claim, suit or demand of creditors ("Claim") arising out of this Agreement and any credit
application containing information supplied or approved by you that we submit at your request. The CLIENT
will reimburse CAMBRIDGE for any legal fees, expenses or monies paid relating to any such claim. The
CLIENT agrees that CAMBRIDGE is not lisble for any damages to the CLIENT, including gamishments,
levies, late fecs, nogative credit history or repossessions, caused by anyone else including your creditors, the
postal or other widely used parcel or mail delivery. CAMBRIDGE's lisbility for any breach of this Agreement
shall be Limited to payment of late fees and sdditional interest charges incusred, if any, or refund of all fees
collected for Payment Program Implementation, at CAMBRIDGE's option. You shall immedistely give
CAMBRIDGE written notice of any problems with pay that you b aware of. CAMBRIDGE shall
not be liable for any damages that occurred afer you could have given notice to CAMBRIDGE if such
damages could have been avoided had you given such notice.

VI DEBTOR'S CREDIT RATING AND ACCOUNTS

The CLIENT understands that CAMBRIDGE muakes no representation about any aspect of the CLIENT's
credit rating. Creditors will sometimes report participation in CAMBRIDGE's program as a "consumer credit
counseling” iters on your crodit repost. Persons with perfect crodit historics may have thcxt cu:d\t.motd
adversely affected. CAMBRIDGE has no control over reporting or interpretation, s it is strictly & creditor and
lender decision. The CLIENT's credit rating is outside of the scope of this Agreement, bowever, &t ﬂxe
CLIENT's request, CAMBRIDGE will provide CLIENT with credit refecences based upon CLIENT's
puyment history with CAMBRIDGE. For such crodit veferences to be helpful, it is extremely important that
the CLIENT"s payments are made on time and in the appropriate smount to CAMBRIDGE.

o NORIDGommm ﬁx:::: y other company to make sny representations on its behalf
B has not au an n or co
S:nchgnhs fees, credit, any services toy mmd by CAMBRIDGE or any other matter. In the event you
were referred to CAMBRIDGE by another company, you understand that the other company wrn nt':;
suthorized to make any representations about CAMBRIDG!; or its services. You agree that o
sepresentations conceming fees, credit, refinancing or any services to be perfgnncd by CAMBRIDGt oF e
wemnudebyCAMBRmGEorrelicduponbyyouMmyoquncd&szcxyxccAgmcmcntn%sc&w:;
this Agreement. No fecs paid to any other company shall be cogmder:d'fees pud to CA}%BRIDG . :
provided herein, CAMBRIDGE will not divulge any CLIENT information to third parties mdm;::hucsted d‘g
CLIENT aod approved by CAMBRIDGE. All the obligations of CAMBRIDGE are sct in
Agreement.

1 have reviewed the terms of this Agrecment, agree to all terms, and acknowledge receipt of & copy of this

Agreement, {Z! .g E !
ﬁ;’ﬁwl_ Client (Privery)

e e O e T
: Ml rte Client (Secondary)
“John Pufrio, President

CAMBRIDGE CREDIT COUNSELING CORP.

By
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*PREMIER® A 501 {CX3) NOT-FOR-FROFIT ORCANIZATION *BONDED*
CAMBRIDGE

CREDIT COUNSELING CORP. Tei: (413) 821-8900
67 HUNT STRELT Fax: (413) 8210925
AGAWAM, MA 01001 Cust.Service: (413) 821690]

AUTHORIZATION TO RELEASE FINANCIAL DATA

DATE: %1‘[ é{ég

cumr_ RN Sk

To Whom It May Concern:

You arc hercby authorized to release to my agent, CAMBRIDGE CREDIT COUNSELING
CoR®., all financial records and other data pertaining to my above referenced account.

Further, my agent is authorized to negotiate all matters pertaining to my account.

Please be further advised that all future monthly payments will emanate from my agent,
CAMBRIDGE CREDIT COUNSELING CORP.

T understand that my account with your organization may be current. I have employed the
services of CAMBRIDGE CREDIT COUNSELING CORP, to restructure my debt in order to
assist me with my present budget,

Thank you for your attention to and cooperation in this matter.

Very truly yours,

Client (Prifnary)

Client (Secondary)

SO0 Ver 03020156 |
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C AMBRIDGE A 501{c}(3) NOT-FOR-PROFIT ORGANIZATION
CREDIT COUNSELING CORP www.cambridgecredit.org

67 Hunt Street
Agawam, MA 01001

Tel: 413-821-8900
Fax: 413-821-9448
Cust. Service: 413-821-6901

CLIENT FINANCIAL DISCLOSURE

ClientName: PNUMOAD CORUE.  Nesg Payment Due:

ss#: C&mﬁeﬂ- moll4228

woployer: - (ORD NORDYAW (NWEL.  onmer:  BEDEED
(Gross) I LZLB/J rm

Total Househald Y3jp 02

MonNTHLY EXPENSES:
Mortgage/Rent: ZQ( 24
Debt M: Payment:  [82Y% .00
Auto Payment(s) / Insuraunce: l 22 ¢ ©
Heaith / Life nsurance: [0” i

Phone Bill: gﬂ Id 0

Groceries: Zﬂ& rﬂﬂ

Bank / Personal Loan: 9 5; . m ’
ot . TSI SURFRRT

350, ) LUTSTRNDNG Crap chid> PERT
.00 _PesFEss AL G , RapiS  TVE (B

Tona: LT/
ressntormardstip: CRGIL LW EPEED A AVMILIRIE
INLOME . .

Date: _M_

Repr

i Investigations ]
CS-9 0505993 Permanent Subcommittee on i’

EXHIBIT #6
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€ mowslemens () SO0V

a nonprofit credit counsefing organization
December 26, 2002

Ms. Ester Hardesty X V-2 .02

Trade Practice Consultanit DN
Better Business Bureau

Washington DC Branch
1411 K Street, NW 10™ Floor
Washington, DC 20005-3404

RE: Jolanta Troy
Dear Ms. Hardesty:
Upon receiving your inquiry, we have investigated Ms. Troy's concerns.

According to our records, Jolanta Troy, enrolled in dur program on December 2, 1999.
She signed an agreement with AmeriDebt on October 31, 1999, acknowledging that she
would be contributing to our program and was willing to accept the terms presented to
her. Moreover, Ms. Troy has acknowledged being informed of the contribution. The
consumer requested a refund of her contribution, stating that we did not provide the
service she was promised.

Our records indicate that AmeriDebt did enroll Ms. Troy in its debt management

p Proposals were sent to creditors on Di ber 14, 1999. Many of Ms. Troy's
creditors responded. AmeriDebt did perform as required in the agreement entered into by
both Ms. Troy and AmeriDebt. The lack of responsiveness from some creditors is not
due to AmeriDebt not fulfilling its obligation to Ms. Troy.

At this time, AmeriDebt considers this matter closed. Iawait confirmation from your
office as to the satisfactory conclusion of this matter. Please contact me at (301) 515-
1500 extension 2255 if you have any questions regarding this or any other matter.

Cordially,

¢ = Q.

. Sellers
Associate General Counsel

cc: Jolanta Troy
ke

12800 Middlebrook Road, 3rd Floor, Germantown, Maryiand 20874
Phone: 301-515-1500 Fax: 301-5156-1600 Web Site: www.Ameridebt.org

Y SO 4 YORZE

AmeriDebt letter to Washington D.C. Better Business
Bureau regarding Jolanta Troy (12/26/02)

Permanent Subcommittee on Investigations

EXHIBIT #7
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AmeriDebt and T agree 1o all of the terms and conditions of this Agrecment and each of us has recerven 3 Lopy. 1uéic ae
other g promises, Ot rep ions, unless exccuted in wotng betweea AmenDebt 20d me, other than those
coatined in this Ag This Ags shall be coasidered for all pucposes, iacluding interpretzgon, Court junisdiction,
and consumer nghts, 25 2 contract made wholly ia the Sute of Marvland. -

PLEASE read the following and initial only ONE choice:
My counsclor explained to me and [ understand that Ameridebt asks that I voluatasly coatribute my first payment
to sssist AmenDebt in covering the initial costs of setting up my debt management plan, as well as 2 monthly

contribution to defray the costs of managing my program. I acknowledge AmeriDebt’s need for my support and:

T apree to make these contributions to Ameridebe., (inidals)

1 do not agree to make these contributions to Ameridebt. (initals)

*Please print below and sign:

Name: SS#: - -
Spouse/Co-App: SS#: - -
Add Cigy: State:___ Zip:
Home Phoned:( ) Wock Phoneff:(__. )

Mother’s Maiden Name: (Fot Sccurity Purposcs Ocly)

X X
Customer Signature Dace Spouse/Co-Applicant Signature Date
Email Address: @ Email Add @
X «(ounselors :
N —§-—C— s “*MPORTANT**

Cor fo v hd Plense indicate when you will be able
«Counselors to scud your first payment

/. / Best

*Please make sure you provide cusrent statements of your credit card bills, to ensure
accuracy on your account. It is important to fax this agreement back to your counsclor.

You can mail your statements to the address provided on the contract or fax them along
with your paperwork.

BEST TIME & PLACE TO REACH YOU:
Time: Best phace (phoac),

«Counselom 5

Rewsea » 47 w0

Permanent Subcommittee on Investigations

EXHIBIT #8
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o Chart

< Consumer calls in, fill out-carbon fully.

% Go over first half of script with consumer.

“ Get alist of creditors and approximate balances to quote new
payment amount and interest rates.

< Go over 2™ half of script.

= Fill out fax cover sheet and fax out agreement or turn carbon
into AA’s (highlighted) so they can fax it out.

% Follow-up (use no fax back message handout)
<+ Once fax has been received - Set Payment (read setting a
payment script) ONLY when you have full and complete

information.

< Turn in "AmeriDebt 1*' payment request form" for AA’s to send
the confirmation letter. Push to get the letter faxed out.

< Write down consumer’s first and last name and amount due on
calendar and payment log.

<+ Approx. 1 week prior to payment follow-up with consumer
Make sure consumer...

v Received letter (use your reminder call message)
¥ - No problems with creditors
v Still sending payments on time

Permanent Subcommittee on Investigations

EXHIBIT #9




253
% bheck-péymenf IiSf'fdr payment. Inc!ud_ing: the _uhknown lists.

% When payment is here...
- Contact consumer client to go through "AmeriDebt
Orientation” with them, and transfer to extension 2525.

- Do package Doc: (fill out consumer client
information sheet and top half of file tracking
form)

You should have papers in the following order...

Consumer Client information sheet

" page 5

page 6

page(s) 7

page 8

statements, consumer notes form, and file tracking form last
(facing outward so that it looks like you have a front and back
cover)

* Make 1 copy to keep for yourself (must keep for 6 months)
Original gets turned into the package Doc Bin for Dick
Wahlberg at consumer client services.

* Copy the front cover (or client information sheet) & attach
to lead, put it in the lead source bin.



1§ suswsbusens is) GINS.LOP

WL RS

254

4167

Debt Relief Clearinghouse
America’s Leading Debt Solutions Provider
www debtreliefonline,com

o
You-P‘ease

rom
¢ befor®

1t expif!

“Having Trouble Paying Down Your Credit Card Debt?
Get Money Back While You Become Debt Free!”

Dear

A few months ago, 1 wrote to you about a simple.way of becoming debt free. I
hope you’re not one of those people whe think that they can pay off all their
credit cards and still have enough money to spare.

If you are, think again! Allow me to let you in on a little secret. The banks
have a clever system for making sure you continue Lo pay on their credit card
for years and years to come.

“Here’s What They Do ..”

If your balance is near your credit 1limit, or if you have multiple credit
caxds (yes, they know if you do)}, or if you’re even a little bit late on your
payments, the banks start to raise your interest rate, sometimes without you
even realizing itt

Eventually, your interest rate is so high that your entire payment goes toward
your interest and VERY LITTLE or even NONE goes toward paying off your bill,
You end up never being able to pay off your credit card debt!

“It’s a Vicious Cycle!”

Once you’ re caught in this brutal trap, you’ re stuck making huge payments with
absolutely no_end in sight. Gone are the dreams of enjoying a relaxing
retirement, putting your children through school, or even taking the vacation
you’ve always wanted.

What’s worse is that you become a glave to your debt. You can’t even stop by
the local fast food restaurant without worrying if you have enough money to
pay for your meal. It’s time to stop the insanity!

“Stop Being a Prisoner to Your Debt and
. . Start Taking Charge of Your Financial Future.”
Turn this page and I°‘11l show you how to start today. N

Debt Relief Clearinghouse - www.debtreliefoniipe,com — 1-800-857-2808 Ext. 488

Letter from Chris Viale to consumer

Permanent Subcommittee on Investigations
EXHIBIT #10
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ANSRIDE

a nonprofit credit counseling organizafion

Fiaeﬁw & Trust Loan Officer’s Extensions

Instead of transfer directly to the extension, please dial this
number: '

1800 955 0031

And then refer to any of these extensions:

Mark Landers x 229
Mike Wendorf x 237
Erin Berry x 232
Frank Owusu ~ x230

r

12800 Middlebrook Road, 3rd Floor Germantown, Maryland 20874
Phone: 301-515-1500 Fax: 301-515-1600 Web Site: www.Ameridebt.org

Permanent Subcommittee on Investigations

EXHIBIT #11
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Fidelity & Trust Mortgage, Inc

Toll Free: (800) 955-0031 Local: (301) 528-3340 Fax: (301) 528-3362

Provides home equity loans for:
¢ Debtconsolidation
Secured or unsecured debts
¢ Home improvements
» Cashadvance

Benefits of home equity loans:

s Cut monthly payments in half

¢ Low fixed interest rates

*  Tax deductibility

+ All closing costs are financed into the loan. No out of pocket expense.

Qualifications:

Must be 2 homeowner NO tratlers or double-wides
Must be current on their bills NO more than four consumer
30-day late payments on all

Installment or revolving accounts
permitted in the last 2 years
(Includes credit cards, cars, student
loans, etc.)

Must be current on mortgage(s) NO more than one 30-day late
payment in the fast year

Minimum loan amount $15,000

If the consumer meets the qualifications transfer lead to:
301-528-3340

Please be sure the consumer knows your name and extension.

Remember

This is your lead, pitch your program before transferring. Follow up with the consumer, and please cail
us for any updates. All leads are logged in by the counselor’s name. They are tracked and the resuits are
returned by fax to the counselor.

Compensation

If F & T can close a loan from your lead, you will receive:

* A S$150.00 check

+  Credit for two special accounts

¢ Credit for a $600.00 special first pay

If we cannot qualify the lead, we will refer the consumer back to you selling the benefits of Ameridebt’s
programs.

1f we can qualify the fead, we will send the consumer the necessary toan documents. If the consumer
accepts the loan offer, it will take about J to 4 weeks to close the loan. Counselors will receive credit the
same month the loan closes.

-ALL STAES EXCEPT VERMONT & TEXAES
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FACT SHEET FOR EMERGENCY HOME RESCUE:

How we help the Client:

1) Vhen someone is 60 days late on their home pavmeat, this is the most important
issue for them to deal with.

a) Once a mortgage falls 60— days behind, the Morigagz Company will aot 2ccepta
payment, because it will stall the foreclosure process. In order o forsclose on the
property the Lender must follow a step by step process.

b) Lenders will require full payment to stop the foreclosure process.

2) Once they go into foreclosure, your lead will be lost forever because:
a) Attoneys will call them and convince them to file a Chapter 13 bankruptcy.
b) All debt, including unsecured debt, will be included in the bankruptcy pay back
plan.
¢} But, if we can save their home with a repayment plan instead of a
bankruptcy, they can then become vour client once the mortgage is restored.

5) Wunegotiste with k2 lencer 1o ~o1X out a rewsesabls repayIL AL plaf 50 Wie cifeat
can catch up with the late payments and get their morngage reinsiated, avoiding

foreclosure or Bankruptcy.

WHAT'S IN IT FOR YOU:

IF YOUR LEAD BECOMES QUR CLIENT:

1) YOU GET PAID:
a) 1 Boous Account Credit for Sale
b) $25 Bonus paid from Full Service Program
¢) S5 for Owner-Assisted Guided Options Program
d) 1 Account Credit when Client completes the EHR plan and signs on with
you.

To save you time and effort, please do not attempt to put the Client in your program
until we have assessed their financials.
1) We direct our clients to call you once the mortgage situation is worked out. This
could take a few weeks or a few months. Fach case is different.
a) Once you are notified that a Client is working with EHR, you may keep in touch
with our office for an update. ’
b) We instruct the Client to call the referring Rep. once their mortgage is stabilized.
4) We are NOT LENDERS and do not lend money. Send that Client to F&M Mortgage.

IF YOUR LEAD DOES NOT QUALIFY (check weekly update sheet) PUT THEM
IN YOUR PROGRAM ASAP!
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If you can't get excited about your own service, don't expect
anyone else to get excited about it}

If you assume a position of authority, you will find that people
give it over to you without resistance.

If you give the consumer ideas, it creates excitement and
creative energy inside. When a consumer feels that excitement,
it is linked to you as a marketer and your sales skills will be more

successful.

Use the consumer’s first name and "you" often.

Perceive value - Don't only market their "hot button”, add in
extras

Create mental pictures- 10 times faster, 3-6 years as opposed to
20 or more years.
Create a sense of urgency- "Your creditors want you.to get
started as soon as possible, the quicker you get started the
faster:you'll be out of debt”

Page from AmeriDebt credit counselor training manual

Permanent Subcompmittes on Investigations
EXHIBIT #12
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Some Tips on improving your telephone sales skills

Talking 100 long. There is somewhat of a gray area between building
rapport and being too long-winded, There is also a fine line between
follow up and closing the sale.

Not getting to the point fast enough. Its okay to get to the point right
away without "sugar coating” it with questions and insincere words.

Making personal calls. Yes, it can be tempting but it can really set you
back. You will loose your train of thought and become unfocused. Avoid

them at all costs.

Be prepared! If you can't answer questions or make the right point, it can
be the difference of a sale or no sale.

Making or taking too few calls. There are no excuses. "Well done is
better than well said!”

Neot making clear communications. Get a firm commitment from your
consumer on every call,

Your success or failure is totally up to you. Den't blame others; take

.. responsibility for your own actions.

Smile, smile, smile it will come across on the phone if you don't sound up
beat, enthusiastic, and willing to help the client. Make them feel good.

(source: Washington Business J ourml‘11-28_:97)

Page from AmeriDebt credit counselor training manual

* ] Permanent Subcommittee on Investigations

EXHIBIT #13
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September 2001 Company Notes

.

Jeff Leader Get groups fired up!!!

Erin Cover last month totals. We helped 9025 clients and we achieved $2.837.033 in
_contributions. Our goa! fast month was 7500 clieats and $2,600,000 in contributions WE
MET OUR GOAL snd we had our best month ever! We will meet our goal'for
September won't we??

Stella Education updates

Ted new goal for September is to achieve §3,050,000 in conuibutions and help 9150
clients.
“Rich Bonus Structure No Bonus for 50 accts. 60 acct. =5250, 50 SP &15K = $300, 555P
acts & 20K=$750, 60SP acts & 25K = $1000, & 60SP sccts & 30K = $1500, 60SP &
35K = §2000, & 60SP & 40K = $3000, 100 or more acets =$1500. Leads are still
pleatiful so keep rolling Make sure you notify Managc. Lf you haw: too many leads!!
Kim refermal bonuses -~ ¢ - X030
Kelly discuss new hires for prior motth
Eddie introduce new trainees make sure counselors using the trtining manual

Kamah remind people to check the unknown list claim & unclaim payments on the
eppropriate list Daily It is important 1o keep phone ready afier 6pm (Notify Manager)
Colleen reminder we have two davs 10 have files complete and tumed in to Compliance
Metanie counselors to follow script and disclose coatribution (voluntary-and 1¥ pay)
" David the 60 account funch will be on Friday the 14® mest in the lobby 21 12:15pm

We had 32 people and they are Steve W, Mike L. Lacey, Stacy Nikki, Joe G.. Stephanie,
Ron L,Tonyia, Mena S., Amber, Mania M., Rene, Elsa, Anthony, Vorrae, Erin, Jason A,
Jamal, Malik, Schwanna, Minassie. Judy, Jamai R., Ellen, Michae! D., George, Dan G.,
Alex, Charise, Kendall, & Matt M Cali PW by this Wednesday the 12th if you are
anending

Monics intro Ellen recognize group members

Roxanne intro Mike H. Recognize group members

Pw ingo Ryan H. recognize group members

Travis intro Tenilla recognize group members

Amber intro Charles F. recognize group members
- Bobby intro Maria recognize group members

Jesse inwo Eric A. recognize group members

Kristy recognize Brandon group membess

Lacey cover lead audits, make sure 2!} leads ere called 3X, the imporiance of not going

into work mede, and ACD calls are very imporntant do not ge: Neme & Number

Lead A.A.'s intro Alfia recognize new group members

Mike L. remind people if they siay extra and call leads bonus will be achieved for Scox.

Counsclor of the Month Steve Woodring as & Emplovee of the Month &5 Zeek Weeks

Jeff Director Comments 1) Expanding Targe! date? 2) Leads pienty 3) New Cortest
winner is Steve Woodring 4) Promotions

‘C
mish the meeting by asking are we going 1o roce: out goal!!:

Permanent Subcommittee on Investigations
EXHIBIT #15
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TRANSCRIPT OF PROCEEDINGS

UNITED STATES SENATE
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
COMMITTEE ON GOVERNMENTAL AFFAIRS

In the Matter of:

CREDIT COUNSELING INVESTIGATIONS

Deposition of

JOHN PUCCIO

Washington, D.C.
July 1, 2004
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UNITED STATES SENATE
COMMITTEE ON GOVERNMENTAIL AFFAIRS

PERMANENT SUBCOMMITTEE ON INVESTIGATIONS

L f i e e e e e e e e e - - ex
In the Matter of: ;
CREDIT COUNSELING Z
INVESTIGATION :

Washington, D.C.

Thursday, July 1, 2004

The deposition of JOHN PUCCIO, called for
examination by counsel for the United States Senate,
Committee on Governmental Affairs, Permanent Subcommittee
on Investigations, Room SH-320, Hart Senate Office
Building, commenced at 2:03 p.m., before Pamela Briggle,
a notary public in and for the District of Columbia,

when were present on behalf of the parties:
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APPEARANCES:

On behalf of the Permanent Subcommittee on
Investigations of the Committee on Governmental
Affairs:

STEVEN GROVES, ESQ.

Counsel for the Majority

JOSEPH KENNEDY, ESQ.

General Counsel for the Majority
KATHERINE E. ENGLISH, ESQ.

Counsel for the Majority

DAN BERKOVITZ, ESQ.

Counsel for the Minority

Committee on Governmental Affairs
Permanent Subcommittee on Investigations

On Behalf of the Witness

CHRISTOPHER D'AMATO
Senior Vice President
ALFONSE D'AMATO

Park Strategies, LLC

101 Park Avenue

Suite 2506

New York, New York 10178

ALSO PRESENT:

CHRIS VIALE
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Whereupon,
JOHN PUCCIO
was called for examination by counsel for the Committee on
Governmental Affairs, Permanent Subcommittee on
Investigations and, after having been first duly sworn by
the notary public, was examined and testified as follows:
EXAMINATION BY COUNSEL FOR THE SUBCOMMITTEE

BY MR. GROVES:

Q Good afternoon, Mr. Puccio. How are you?
A I'm okay.
Q Great to hear it. Great to hear it. I explained

before we got started some of the ground rules, and do you
understand everything that we talked about off the record as
far as taking breaks if you need to and so forth.

A Yeah.

o} Why don't we just start off by you giving your
name and date of birth and current residence for the record.

A Okay. John Puccio. April 25, 1955. Aand I reside
at 17 Windsor Drive, and that's in Muttontown, New York.

Q And although we have interviewed you--you've sat
for an interview, at least one interview, with our staff in
the past--let's talk a little bit abéut your background.

Why don't you bring us up--tell us about your employment

history prior to becoming involved in credit counseling.



10

11

i2

13

14

15

16

17

18

19

20

21

22

23

24

25

26

269

A Okay. Let's go back, I guess, to 19--I have to go
into the 1970s. I worked at a chemical company in Brooklyn,
New York, and that job function was to sell maintenance
chemicals to school districts and municipalities. Later on,
I ended up forming my own company, and that lasted, oh,
let's say, somewhere--oh, going back a long ways--between 8
to 10 years.

Okay. Was that also in chemical sales?
That was chemicals, yes.

And what happened after those 8 to 10 years?

L o N @]

Then I just basically moved on. I was in the car
business for a while, Toyotas, selling Toyotas.

Q Sales?

A Sales. Actually, at that time I did everything.
And then really just more or less doing a lot of different
type of things before I finally got into the debt management
industry.

Q And what first led you into becoming involved in
the debt management industry?

a The idea of helping people. How I grew up, I grew
up in a middle-class household where, you know, my dad was
the type of person that you help people that are in need of
help. And that's pretty much what attracted me to the idea
of the business when I had first heard about it.

Q Was he in the debt management industry--
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A No.
Q --or what was his profession?
A My dad actually owned real estate. He had a beer

and soda distributor and also a gas station, and we're going
back many years.

Q Right.

A He's no longer with us. In fact, today's actually
his 25-year anniversary since he passed on.

Q And how were you employed just prior to becoming
involved in the debt management industry?

A I'm sorry. I don't understand the question.

Q How were you employed just prior to being involved
in the debt management industry?

A How did I get into the business in terms of how
did I form the companies?

Q No. What was your employment just before you
formed the companies?

A It probably would be the car business. I took
about a year or two off in between, and then pretty much
went into the debt management business at that time.

Q Okay.

A Two years later.

Q And how is it that you first heard about the debt
management business?

A I had heard some individuals talking, just

casually talking, and it intrigued me, listening to the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

271

conversation, and didn't know, you know, a whole lot about
the industry at the time. But I did some research and saw
that there was a great need for the type of business that
could turn around and help people get out of debt. And--
Q So tell us about--and then you made the decision
to form your own debt management business?
A That's correct.
Q And what steps did you take to form that business?
SENATOR D'AMATO: Maybe you want a time line, like
approximately what year he started.
THE WITNESS: 1993, this would be.
BY MR. GROVES:
Q This was when you--1993 is when you--approximately

when you started.

A Got into the debt management industry.
Q Okay. What steps did you take to enter into the
industry?

A Basically did everything m&self, just calling up
creditors to understand what they were expecting of the
consumer, basically doing my own in-house knowledge of
trying to understand, you know, how people were getting
extensions of credit when possibly they couldn't really
afford to get it. I was just trying to get a whole
understanding of the industry. And when I did first start,
I was starting by myself, so what I ended up doing is

dealing with the consumer as well as the banks. So I was
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kind of hearing it from both sides, which ended up being a
tremendous benefit for me to move forward because I was
starting to understand how both sides were feeling about
exactly the industry itself.

Q Had you formed a company at this time?

A That's when I formed Cambridge Credit Corp.

Q aAnd was your brother, Richard, also involved at
this point in the proceedings?

A Not in the very beginning. He came in, I would
say, within a few months, because this was all something
that I wanted to do myself. I wanted to make sure that it

was indeed what I had hoped and thought it would be, which

was a business, again, to try to find--you know, help people

and eventually help them along to get out of debt.

Q And why is it that your brother became involved in

this industry?

A Well, at that time I was needing help when I saw
that it was becoming to the point where we were becoming a
business to start handling clients, so I started to,
obviously, go out and look for help in terms of, you know,
people to work with me. So Richard, cbviously, being my
brother, was one of the first people I went to.

Q Now, did he form his own company?

A No.

Q So you were both working for Cambridge Credit

Counseling?
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A Correct.

Q At some--

A And we were, you know, incorporated together.

Q And that was roughly in 19937

A Correct.

Q Now, at some point in the proceedings, a company
called Brighton Credit Counseling was formed?

A Was formed--I want to say within the six wonths'
time frame afterwards.

Q And who formed Brighton Credit Counseling?

A I did.

Q And what was the purpose for forming Brighton?

A Well, at the time what I was seeing is that there
was going to be two type of functions for the industry as I
was getting more familiar with the wéy the industry was put
together, and that was one of an enrollment process, one of
an education process, and then ultimately the other side of
the business, which would be the customer service side. Aand
my thinking was to turn one company into deoing the one side
of that, because it's like two halves. So one half would be
the one company doing it, and then the other half would be
the second company doing it. And the names were just
coincidentally thought out and kind of went together, we
felt.

Q Why was it necessary to have two companies in

order to perform those three functions?



10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

26

274

A Just at that time, it was my idea of thinking that
that's the way it should be.

Q There was no thought of just having one company
perform these functions?

A Not at that time, no, because I saw that there was
a trend in the industry where you would turn around and have
to have back support. So I just--at that time we just
decided to do two halves.

Q And what--

A We could have made it a whole, but we made it two
halves.
Q And where was it that you saw the trend in the

industry? Were there other credit counseling companies that
you saw this--

A Well, as I was, you know, obviously, starting now
to become more familiar with the industry, as months and
then years had gone by, I started seeing what other
companies were doing. And some, I thought, weren't doing
things that they were saying they were doing, and others,
the leaders, were doing things that they say they were
doing. And I just felt that I could do it better.

Q Were there companies that you saw in the industry
that had two separate companies to serve the different
functions?

A Started to see that, you know, later on in the

years past. It was almost like the idea that I thought of

10
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was already existing and I just didn't realize it at the
time, because, again, I was very new to the industry and
learning the industry as I was going along.

Q Was there some division of labor between yourself
and your brother in terms of the Cambridge entity versus the
Brighton entity?

A I'm not guite sure I understand the question.

Q For exawple, generally, did you run one company

and he ran another?
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A We basically worked together.

Q You jeointly ran two companies?

A Yes.

Q Okay. Were you both officers and directors in

both companies?

A That's correct.

Q And what were the ownership interests at that
time?

A They were 50 percent--50/50.

Q 50/50 for Cambridge and 50/5¢ for Brighton?

A That's correct.

Q Thank you.

Now, when you first set these companies up back in

'93 and moving forward several years,

they were not

originally organized as nonprofit corporations.

A

That's correct.
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12
Q And what was the reason for not organizing them as
nonprofits?
A Okay. As I--when I first started the first

company, Cambridge, in 1993, I made a call to New York State
Banking Department and ended up getting--it was an opinion
that I never did get in writing, which was--you know, at
this time turned out to be a mistake. But it was an opinion
that as long as you serviced clients outside of New York,
you didn't need a license. 2And that was the opinion that we
were given. So we went forward with servicing all residents

outside of New York.

Q So from '93 until approximately '96--

A 1986,

Q --all of your clients were outside of New York
State?

A That's correct.

Q Was there any other reason that you preferred to

run it as a for-profit company versus a nonprofit company?
A Well, at the time we were also looking at getting
licenses in various States with a lot of--more or less
working with the States and learning to understand how the
States were working, we saw that all States had different
statutes. None of them were copying each other. Pretty
much some States had no statutes. Some had statutes with
fee restrictions. So we were charging a fee, which at that

time in New York was--you only were allowed to charge up to
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13
$75 for initial consultation for a debt management plan.
And that didn't fit into our fee structure because we had a
totally different fee structure with our rebate program.

Q And what does that have to do with the reason why
you chose to organize as a for-profit company?

A No reason. At that time that we started the
for-profit, we really didn't know about having to be
licensed as a not-for-profit.

Q 1 see.

A That was something that we learned as we went
aleng.

Q Then something changed in 1296 with the New York
Banking Department. Why don't you tell us about that
briefly.

A We were just sent a letter by mail--

SENATOR D'AMATO: Who sent the letter?

THE WITNESS: The New York State Banking
Department sent a letter saying that they required us to be
licensed under their statute.

BY MR. GROVES:

Q And what actions did you and your brother take as
a result of this letter?

A Well, we went to visit them a number of times and
tried to explain to them our model, and our model was quite
differently--different than all the other models that

were--well, really the model that was being performed by the
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industry. And we were trying to make them understand that
while we were charging a fee, we were giving the rebates
back from the commissions from the banks. And that was
about a 3-year time frame in which we were negotiating.
Finally, they ended up licensing us, but that was after we
had moved. And that's where we ended up, in Massachusetts.

Q And when did you open the office in Massachusetts,
approximately?

SENATOR D'AMATO: Counsel, could I, just for my
own--did there come a time when the State issued a license
to you, the State of New York?

THE WITNESS: Yes.

SENATOR D'AMATO: And when was that?

THE WITNESS: 2000.

SENATOR D'AMATO: Okay. So in 'S6, they said--

THE WITNESS: Negotiated.

SENATOR D'AMATO: And then in 2000, you got a
license from New York.

THE WITNESS: Right. Yes.

SENATOR D'AMATO: Okay. I hope you don't mind if

I--

MR. GROVES: No problem, Senator.

SENATOR D'AMATO: Because I didn't have the time
line.

MR. GROVES: And we've been living this for
months.

14
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SENATOR D'AMATO: It is new to me. Okay. Thank

you.
MR. GROVES: Anytime.
BY MR. GROVES:
Q And so while this negotiation was going on for the

New York entity, you decided to open an entity--

A We had done some research, and Massachusetts had a
statute of no fee restrictions, and it was, you know, a
State we felt that we could use our business model, and we
ended up moving there and started conducting business. And
that was in 1996.

Q And did--

A We actually didn't start doing business, I

believe, until like 1997.

Q Okay. Now, in Massachusetts, you organized as a
nonprofit?

A That's correct.

Q What was the reasoning for doing it that way?

A Because the statute in Massachusetts read that you

could offer--call it budget planning. Under their statute,
if you were to register as a not-for-profit, you can charge
fees and, therefore, you know, conduct business.

Q And they didn't have any particular fee structure
that they required?

A No.

15
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Q Now, at some point during this process, a decision

was made to conduct an intangible assets transfer.

A Correct.

Q Do you know what I'm referring to?

A Yes.

Q What was the genesis of that decision?

A That was an accounting team that I had hired, and

they had put together the intangible asset agreement. I'm
not an accountant. I'm not really experienced to, you know,
say how they came to it, but, you know, they ended up doing
the work of an intangible asset agreement, and that's how
that sale came across.

Q And I'll only ask you what parts you know about,
about the agreement, and, you know, I don't want you to
guess or speculate.

A Okay.

Q These accountants were BDO Seidman?

A Correct.

Q Now--

A And then later on it was--the second examination
was done on that intangible sale agreement we're talking
about.

o) By KPMG.

A By KPMG, ves.

Q Now, what I need you to rack your brain on--I know

this is going back a couple years; do the best you can. The

18
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17
idea to come up with the intangible assets transfer, who
came up with that idea?

A It was presented to me. It was presented to me by
my accountants and, actually, at the time my attorneys as
well. Since I was moving--you have to--I think we may have
to take a few steps back. We were moving roughly--from New
York to Massachusetts, we were moving roughly, I want to
say, six to seven thousand clients, plus not only were we
moving the clients, we were moving all the software that was
invested into the 3 years beforehand along with all the
technology that we had built into those three years that we
were in New York. So all that was tied into the valuation.

Q Now, was BDO Seidman brought on for the purpose of

the intangible assets transfer?

A No.

Q You had been dealing with them for years before?

A I'm going to say maybe a year before or so we were
introduced.

Q Now. ..

A The time frames I'm just not--I want to point out

I'm just not 100 percent accurate on certain time frames.
Q We won't hold you to do that. We know this is

going back several years, and there are documents that

support when exactly the times are. So don't worry about

that, okay?
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18
A Okay.
Q Just the best of your recollection.
Now, how did BDO Seidman and your attorneys at the
time present this intangible assets transfer to you?

A How did they?

Q Yes.
A Just like putting on a presentation.
Q I'm assuming they came to you with an

idea--correct me if I'm wrong but this is a transfer that

resulted in quite a substantial gain-

A Correct.

Q --for yourself and for your brother?

A Right.

Q I'm just wondering how is it it was presented to

you, because essentially, wasn't this a transfer of assets
from one company wholly owned by you to ancther company
wholly owned by you?

A You could--you could say that, but, again, I’'m not
an accountant, and how they prepared it and--you know, they
basically said to me that this is what you're giving up,
you're moving--you're bringing your client base, you're
bringing everyone you'‘ve invested of your own money that you
started from day one in 1993, and this is an intangible sale
agreement that just needs to be valued. And this is how it

works, and this is a common transaction that's done with
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companies at different times, or whatever. But I don't
know.

SENATOR D'AMATO: Can we go off the record for a
second?

MR. GROVES: Yes.

[Discussion off the record.]

BY MR. GROVES:

Q Let's be clear, you only need to answer the
questions that I ask you. Now, who owned these intangible
assets at the time that they were sold?

A The intangible assets were owned by me and my

brother, since we had the companies, the for-profit

companies.
Q And who were you selling the assets to?
A The newly formed company in Massachusetts.
Q Cambridge?
A Yes.
Q That's Cambridge Credit Counseling Corp.
A Yes.
Q And that was an entity wholly controlled by you?
A And I had board members that we put on, you know,

as the company continued to grow.
Q So would you agree that essentially it was a sale
of intangible assets from a company you owned to a company

that you controlled?

19
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SENATOR D'AMATO: That you and your brother
controlled.
THE WITNESS: Yes, you could say that.
MR. GROVES: Okay.
BY MR. GROVES:

Q Now, I know in some of the papers that have been
given to me regarding subsequent settlement discussions
between different State Attorneys General they talk about
disgorgement of profits. To your knowledge, is there
anything about any of the revenue that was generated as part
of the intangible asset transfer that has been disgorged?

A No.

Q Okay. BSo the revenue generated from the
intangible asset transfer is still the property of you and
your brother?

A Correct.

Q Okay. Now, what was your role--prior to recent
events, what was your role at Cambridge Counseling Corp.?
Well, strike that. Let me take a step back.

A Okay.

Q Who was it specifically at BDO Seidman who
presented this intangible assets transfer idea to you?

A There were a few of the partners--well, not
partners. You know, representatives or--

SENATOR D'AMATO: Most of them are partners.

THE WITNESS: Okay. One, Christopher Orella.
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BY MR. GROVES:

Q Orella?

A Yes.

Q Do you have the spelling on that?

A O-r-e-1l-1-a.

Q Okay. Was he the main person at BDO who presented
this?

A Yeah, he had his team, but I guess you would call
him, you know, as far as--one of the main people, yes.
Q And you also said that the idea was presented by
your attorneys at the time; is that correct?
A Mm-hmm.
Q And who were your attorneys at the time?
A I have to think about that one. I'm not guite
sure.
SENATOR D'AMATO: We'll get that information for
you and provide it.
MR. GROVES: Okay.
SENATOR D'AMATO: If you can think of it before,
fine. If not, we'll get it.
MR. GROVES: Right, if it comes to you later.
THE WITNESS: Okay.
MR. GROVES: Just let it go.

BY MR. GROVES:
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Q Okay. ©Now, prior to recenﬁ events, what was your
role at Cambridge Credit Counseling Corp., the Massachusetts
corporation?

A Well, basically to manage the business, the
day-to-day operations, appointing staff, to also manage
other staff, to constantly stay ahead of the curve in
upgrading the systems for the clients so the clients can
indeed get the best service available in the industry.

Q Now, at some point an entity--we've spoken about
the one in Florida--pardon me. Strike that--about the one
in New York and the formation of the one in Massachusetts.

At some point one was formed down in Florida. Is that also

correct?
A Yes.
Q What was the name of that entity?
A Brighton Credit Management Corp.
Q And do you roughly recall the approximate date

that that company was formed?

A Oh, I want to say--around the year 20007

Q And, again, we won't hold you to these dates, just
the best of your recollection.

Now, what were the circumstances of starting that

company down in Florida?

A Well, the location. I mean, we liked to have a
presence outside of just Massachusetts as well as New York,

so Florida was obviously an attractive location.
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Q Any other reasons?
A Pretty much--pretty much that's, you know, where
it started, and they, again, like all the other States, they
had different statutes. 8o their statute was one that you
could operate as a for-profit, and that was another reason,
too, that we had gone there, along with an order to do

business. We did get an order to do business.

Q Right.
A From the State.
Q Now, did Brighton Credit Management Corp.--let's

just call it the Florida entity. Did the Florida entity use
the--were they going to use the same software and technology
that the New York and Massachusetts companies were using?

A You can't do it. You can't move from one--I mean,
they were going to emulate that, but it had to go through

their own investment.

Q Explain that, please.

A Well, it was a separate entity.

Q Right.

A So. ..

Q Well, I'm just trying to see the difference

between--I mean, there was a transfer of intangible assets,
software and business know-how, from New York to
Massachusetts, correct?

A The client base from the New York entities went to

the Massachusetts company. That's right.
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] The client base was nothing to do with the
intangible asset.

A Okay.

Q I've read that, and there's no discussion of the
client base.

7Y In the actual sale agreement? Again, Steve, I'm
not--I'm not an accountant. The answer to this is, you
know, kind of--

Q Well, let me ask you a direct question then. In
your answer to my previous question about the assets that
were transferred from New York to Massachusetts, you talked
in terms of, you know, the software and the technology and--

A Know-how.

Q --business know-how, and that amounted to--the
sale price was over $14 million.

A Mm-hmm.

Q Now, subsequently, you opened a site down in
Florida, correct? And that uses the same software as New
York does, correct?

A I'm going to have to--I'm not really sure-

SENATOR D'AMATO: You're not sure whether it was
the same software--

THE WITNESS: Right.

SENATOR D'AMATO: --or whether it was similar and
a new package, for example?

THE WITNESS: Right.
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SENATOR D'AMATO: 1In other words, it may not have
been the same system?

THE WITNESS: It's--

MR. GROVES: I only want Mr. Puccio--let‘s--we
have to be very careful here, Senator, because this is--this
is different.

SENATOR D'AMATO: Okay.

BY MR. CGROVES:

Q I don't want you to answer a guestion that you
don't know--

A I'm not really sure, you know, the actual answer
to that. I'd like to be able to possibly get the answer to
you.

Q Okay. Now, what about the business know-how? Was
that--the people down in Florida, they were going to use the
same type of business know-how that was used in New York

entity; is that correct?

A Are you saying as far as we training them or
whatever?
Q Sure.

A You could say that, yes.

Q Everything that you had learned from New York and
Massachusetts was going to be utilized somehow down in
Florida?

A Yes,

25
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Q My guestion is: Is there a reason why there
wasn't an intangible assets agreement between New York and
Florida?

A 1 don't have the answer to that gquestion.

Q Okay. What was your role in the Florida entity
once it opened roughly in 20007?

A Well, I was president and, again, pretty much like
I had done with the other companies, coming in and doing the
day-to-day operations, hiring and having, you know, the
other employees, waking sure that they were designating
management correctly, and at the same time making sure that
servicing the clients and the business was being run
properly.

Q Okay. ©Now, we know that the issues of salary have
become kind of an issue both--

A Yes.

Q --in our investigation and at the hearing. I know
that you've taken some new measures in recent times to kind
of revamp the system.

A Yes.

Q Prior to these measures, which we've all
discussed--I've discussed with Chris at length as well.
Prior to those measures, how were your salary and your
brother's salary agreed to, and how were they--how did you

reach the amounts that you--



10

11

12

13

i4

15

16

17

18

19

20

21

22

23

24

25

26

291

A Well, we had studies--we had studies done, and,
again, with the time frames, I don't know the times of the
studies as the years have gone by because we're talking
about 1996, '97, all the way up to the present. But we
started out the first year or two, I believe, at a salary
of, say, $140,000, whatever the numbers were. And then as
business grew, we had the salaries be examined on the type
of business, the number of employees, the type of revenue
that the company was generating to all go before an outside
independent firm to obviously loock at our salaries if we
were going to end up taking on more salary.

Q And which firm was that? This was a firm that did
a salary study?

A Outside, yeah. I don't have the name at
my...yeah, I'd be able to get that to you. I don't have the
name .

Q Okay. That's another piece of information that we
can get later. Don't worry.

Do you remember the approximate year that the
first--I'm not supposing that there has to be a salary study
every--you know, at every month or every turn of the key.

A Right.

Q But do you recall the first year that a salary
study was conducted?

A I want to say two or three years into the--1998,

'99, I want to say somewhere around that time frame.

27



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

292

28
Q Okay.
SENATOR D'AMATO: And we'll try and get you more
precise information
BY MR. GROVES:
Q Have you had a chance to discuss what happened at
the hearing with any of your employees or perhaps with Chris

about what happened at the hearing that we had on this

investigation?
A Yes.
Q Was the discussion of a former client brought up,

a Raymond Schuck?

A It was brought up to me, yes.

Q Have you had a chance since that time to examine
what happened in his particular case?

A I haven't really been, Steve, in--I've been on
leave since all this happened, and Chris has been
communicating with me. But from what I understand, we were
trying to find out what exactly had happened with Mr.
Schuck, and, you know, we were very disappointed that, you
know, he didn't come to us or ask fdr, you know, something
in terms of a refund. 1In fact, I think Chris had mentioned
that we did even refund him some of his money while still
continuing on our program. But yet he still was a witness
at the hearing, which I thought was kind of odd. But with
that being said, it's important to--I'd like to be able to

point out, anyway, you know, that this is one individual. I
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think if you look at every company in America, you know,
General Motors or anyone else, I think you're always going
to have someone unhappy. But, you know, if you go over the
years, we've dealt with hundreds and thousands of consumers,
and, you know, for the one Mr. Schuck, I think I could
produce a lot more people that could say great things, you
know, on the opposite side of Mr. Schuck. So--but I was
very disappointed to hear that Mr. Schuck was not only
unhappy, because we've always had zero tolerance with all of
our clients, that's why in our opinion we have the lowest
rate of complaints in the industry because we try to make
sure that every client is treated fairly and properly.

Q Now, is there anything that Mr. Schuck said, to
your knowledge, that was incorrect or a lie?

A I don't know the--again, I wasn't there at the
hearing.

Q Understood.

A Yeah, I just--

Q Understood.

A I don't know.

Q What about did you discuss with anyone the
testimony of former employee John Pohlman?

A He was mentioned to me, and--

Q Have you been told about some of his testimony at

the hearing and have you had a chance to analyze--
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A Again, just a little bit, because I haven't really
been involved with the day-to-day other than I was told he
was only working for us for a few weeks.

Q Okay. Now, he discussed some things about the
set-up at the company. He was a short-time employee, to be
sure.

A Okay.

Q He mentioned something about a board that
displayed the number of sales that a particular employee

had. Are you familiar with this board?

A Yes.
Q Could you describe it to us for the record?
A It was basically a board that would put what each

counselor's--we monitored how the counselors were working
with the clients. ©Nothing more than a monitor. I would

call it as a monitor board.

Q Monitor board.

A Mm-~hmm.

Q Is this an electronic board?
A Yes.

Q Is it a digital type of board?
A I believe so.

Q Okay. And what items are up on this board? What

does the board display?

30
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A Again, I'd have to--1'd like to be able to get
back to you as far as what exactly is--I mean, I don't want
to say--

Q I'11l ask questions. Maybe it will refresh your
memory. Are names of employees on the board?

A First and last name, I'm not sure, because--okay.

Q Or part of their names? Maybe their first name or

something, or last name?

A I would say so.

Q Maybe their first name?

A Yeah, I believe so.

Q Was it their name or the name that they took on as

part of their sales position?

A It would probably be their first name, I would
say.

Q Okay. And would there be some value up there on
the amount of fees that that particular employee was
bringing into the company?

A It was wore of--you know, when you have 50 or 60
individuals working on the phones and you're really not
knowing if they’'re really working on the phones and are they
truly talking to clients and educating them, you know, this
board was able--would be able to tell someone that's
managing these people that there is work being done within
the company with regards to the client, and that‘s what this

was for.
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Q And how would the board tell the managers that?

A Again, I really wasn't in that room with these
people because we would change, you know, different things.
There would be incentives put--when I say "incentives," in
terms of we changed over the years, where the longer a
client stayed on the program would reflect the counselor's
pay. And I think if you see that there's been a lot of
changes- -

Q Absolutely.

A --with regards to the counselors and how they were
being paid. BAnd this was--again, as the business was
growing and going, the industry was doing it one way. We
were following it somewhat. We felt we could do it somewhat
better where the counselor would not only feel that they're
being rewarded, but they're also--you know, they're being
monitored by seeing how hard they're working. And that was
the point of the board. »

Q He also spoke in terms of monitoring employees,
and he said that there were security cameras in that room or
gome form of camera.

A Yeah, well, they're more for a break in, you know,
just the regular security, you know, like an alarm or
anything else.

Q Why don't you describe how the cameras were set up

in this room?
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A I think--that was a long time ago, but I want to
say there were four cameras, maybe one in each of the
corners.

Q And this was an interior room in your building in
Massachusetts, was it not?

A Yes.

Q And I was wondering what was the--what security
function that that was serving.

A Well, if someone had broken into the office after
hours.

Q I mean four cameras--there's no cash in this room,
is there?

A No, no. Well, it's just basically, again, another
monitoring piece of equipment.

Q Were there cameras in other parts of the office
that did the same thing?

A There was a few other cameras throughout the

office, correct. The interior, the exterior--yeah.

Q What other interior cameras were in the office?
A What others or saying how many or--
Q Well, there were four--the room that we're talking

about where there was one in each corner--
A Yeah, I don't know exactly the number of cameras.
SENATOR D'AMATO: There were only two cameras in
that room.

THE WITNESS: Oh, okay.
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MR. GROVES: Hold on. Let's--

SENATOR D'AMATO: Yes, but--

MR. GROVES: Senator D'Amato, this is sworn
testimony--

SENATOR D'AMATO: I understand, but what I'm
saying, he's not really sure, and I don't want him to get
into a situation, and I object with-

THE WITNESS: Okay.

SENATOR D'AMATO: Just stop. If you recall
cameras, just say you recall them, were they there to
monitor, if they were there to wonitor the operation, say
it.

THE WITNESS: Okay.

SENATOR D'AMATO: But there were only two cameras
that we understand are in that room. Okay. 8o he said
four. He's not hiding anything.

MR. GROVES: I know. Aand you can feel free to
clean this up also on redirect.

SENATOR D'AMATO: All right.

BY MR. GROVES:

Q But going forward, again, best of your
recollection, the testimony, you know, it’s not like we can
nail you to the cross on this. We're just talking
about--you've testified that you were there to run the
day-to-day operations of the company. You made decisions

regarding personnel.
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A Okay. Well, if I could back up, rumning the
day-to-day didn't mean I had to be there every day because I
can't be in two places at once.

Q Three places.

A Right. So, you know--

Q I'm just trying to--

A --talking, communicating with all my staff on the
telephone is to me involved in the day-to-day operations as
opposed to physically being there, Steve. So--

Q So your testimony is that the cameras that were in
the room with the employees were for security purposes.

A Yes.

Q Okay. Now, was there--there was also testimony
from Mr. Pohlman about having to check in and out of the
room via some type of key card. Can you explain some of
that process to us?

A This, again, was done, as we continued to expand
and put more employees in the office, and I don't really
even know how exactly that works, the key card. So if I
could--you know.

Q That's the right answer. If you don't know, you
don't know.

All that being said, was there anything else--was
there anything in Mr. Pohlman's testimony that you've heaxrd
of that you disagree with or you think is inaccurate or an

outright lie?
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A I'm just not all that familiar with Mr. Pohlman's
testimony.

Q That's fine.

A Being I've just not been kind of involved over the
last few months with the company.

Q Okay. Now, the next series of questions I'm going
to ask, you may be hampered by your limited involvement in
the company, because I'm going to talk about some of the
changes that have been made.

A Okay.

Q Why don't you first give us your understanding
about--well, first, let's take a step back. Tell us about
your involvement in helping Cambridge change into the new
entity that it's going tc become. What's your involvement
there?

A Okay. What would be my involvement with the new
model, you're saying, once it's implemented?

Q oxr -~

A I mean, it is implemented. I take that back. But
once I get back in terms of the company?

Q No, no. We can get there. But you're still in
flux. Off the record, we talked about some changes that had
been implemented--

A Okay. Well, I--

Q --rather than the other changes that have not been

implemented.
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Well, to make sure, for example--

Mr. Puccio, let me cut you off.

I oI

Ckay. Sure.

Q Because I didn't go through my standard spiel that
I used to do in litigation with you at the beginning, which
was: She can only listen to one of us at once.

A Oh, I'm sorry. Okay.

o} And we have to be very careful--it's almost a
game~-that we wait until the last--one person's finished
with their guestion before they‘re answered, and I wait
until you're done with your answer--

A Okay.

Q ~--before I ask another question, because she can't
write us all at once. And it's normal, you know, we're
having a normal conversation.

A Okay.

Q But that will help. So the guestion that I'm
asking is: What is your current invelvement in assisting
Cambridge and the related entities to evolve into what it's
going to become in the future?

A Well, basically what I would be doing is working
alongside Chris making sure, for example, we've implemented
the 90-day refund policy, so that would be something that
would have to be closely watched since I believe we're the
only company that's offering that long of an extension as

far as a refund. And just basically, you know, keeping up
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to the new model, making sure that, I guess, for lack of a
better way of putting it, that it works.
Q Okay. What I'm going to do is I've marked a piece
of paper that was given to me by Senator D'Amato that has a
couple of indications about which changes have already been
implemented, three changes. This is marked as Exhibit A.
[Puccic Deposition Exhibit A
marked for identification.}
BY MR. GROVES:
Q Could you take a moment and review the three
bullet-pointed items at the top of this page?
[Pause.]
THE WITNESS: Okay.

BY MR. GROVES:

Q Have you had a chance to review the three bulleted
points?
A Yes.

Q And the first bulleted point regards the change in
fee structure. Is that accurate?

A Yes.

Q And is that fee structure now a $75 maximum

start-up fee?

A Yes.
Q And a maximum $50 monthly fee?
A Yes.
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Q And this is the fee structure that is currently in
place in all three of your entities?

A That's correct.

Q Okay. The second bulleted item, that discusses
the 90-day refund policy.

A Yes.

Q And that is a change that has already been made?

A Yes.

Q And that policy applies to all three of the main
enrollment entities, correct?

A Yes.

Q And the fee structure, let me be more accurate
about the fee structure one. That fee structure is
currently in place in all three of the enrollment entities?

A Yes.

Q Okay. &And I should, just for the record, the
enrollment entities being the ones in Massachusetts, New
York, and Florida. Is that accurate?

A Yes.

Q Okay. And the third bulleted peoint, that

involves-~
A The educational--
Q --the educational video and the workbook. I think

that's an important change. Why don't you describe for the

record what that change entails?

3%
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A Yeah. Well, the consumer--whether a consumer
becomes a client or not, they're sent a free copy of an
education video and an educational workbook as well.

Q Okay. And this is a change that's been
implemented already, correct?

A To my knowledge, yes.

Q And if it has been implemented to your knowledge
already--and I'll actually take, you know, Senator D'Amato's

and Mr. Viale's representation that it has been implemented.

A Okay.

Q That would be implemented at all three locations
as well?

A Yes.

Q Ckay. So this change means that any caller that

calls in and requests some form of counseling or wants to
know about the program and at the end of the call decides,
for whatever reason, not to enroll or is informed by a
Cambridge employee that they won't qualify, they will be

sent a video in the mail?

A Yes.
Q And they will be sent a workbook in the mail?
A Yes.

Q Thank you. This will be attached to the
deposition, so when you get a copy of the depo, this will be
attached to the end of it.

A Okay.

40
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Q And I understand that there's been--there are
several other changes that I've reviewed in a document that
Mr. Viale gave me sometime ago as part of an ongoing
settlement process or an ongoing restructuring process. Are

you familiar with the rest of those changes?

A I'm not quite sure which ones you're talking
about.

Q Fair enough. Fair enough. That was a poor
question.

Let's first talk about--are you familiar with the
restructuring of the entities themselves?

A Yes, somewhat familiar, yes.

Q Okay. For the record--and you may have a limited
understanding of this because I know this is, again,
something involving accountants and lawyers. But give us
your understanding about the restructuring of the entities
themselves.

A Well, ultimately there will be a holding company
that will be the top of the--if you're going to break them
down, all the companies will come from the holding company,
which ultimately will be the not-for-profit holding company.
So whether they're the for-profit-related companies or the
not-for-profits, they're all underneath the holding company.

Q And that would be the Cambridge Credit nonprofit

holding company?
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A Correct.

Q And do you know off the top of your head how large
a board of directors that Cambridge Credit nonprofit holding
company will have?

A Approximately nine. That was the number that we
had heard in terms of from the Attorney General's office.

Q Okay. ©Now, will there be a separate board of
directors for Cambridge Credit Counseling Corp.?

A I don't--I really don't--

Q Fair enough. You don't know.
A Right.
Q We can find those answers out otherwise. Just

tell me what you know.

A Okay.

Q Now, there's also the New York not-for-profit
Cambridge/Brighton.

A Yes.

Q To your knowledge, will they have their own board

of directors?

A Yes.

Q Okay. Now, earlier we were kind of jumping ahead.
We're there now. Are you planning on serving as a director
on the three boards of directors here at the top of this
pyramid?

A It's still in discussion.

Q Still in discussion. Fair enough.
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What about your brother, Richard? Do you know
about what his invelvement will be prospectively?

A Again, it's still in discussion.

Q Fair enough. Now, I appreciate the change
regarding the video and the workbook that has been made.
Why don't you enlighten us about other changes that the
Cambridge entities, if any, are making regarding more
counseling and education? Tell us about that.

A Well, again, since I really haven't been involved
in the day-to-day over the last few months, we've always
strived, even before--you know, I had somewhat of a
shortcoming, but we've always strived on continuing to
strengthen our education, reaching out to schools and
universities, which Chris has been taking a heavy lead role
in that. And so--

Q And this--

A --it's always been--we've always tried--I'm sorry
to interrupt you, but we've always tried to, again, you
know, be the best that we can be and show that we truly are
the best at what we do. And, obviously, the education,
besides just the regular customer service of dealing with
clients and their accounts with the creditors, the other
side is educating them to hopefully them never coming to,
you know, the path that they came down to, to where we

finally, you know, got together with them. So the education
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is always something we've always strived to do more of and
to be very active in the community.

Q And the details of that, it may be more of a fair
question for me to ask Chris about this.

A Okay.

Q But, you know, just so we can get through this
deposition, is it fair to say that since you're not
currently involved in day-to-day cperations that beyond this
third bullet point that we've discussed on Exhibit A, you're
unaware of more--of what steps have been taken to broaden
that program? Is that fair?

A I think that's fair to say.

Q Fair enough. Let's talk about the good payer
program. We're familiar with it moving up to this point.
There's transition going on.

A Yes.

Q To your knowledge, what is the status of that
program moving forward prospectively?

A Well, monies that have been already sent to
clients obviously have been sent. Monies that clients
now--that are due, these good payer monies will be sent out
along the same time frame and the way we've done it all
along. And then finally, when all these clients are paid
their fair share, you know, half of their fair share from
the old model, then we'll, you know, obviously move to the

new model.
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Q what you're testifying is that under the new model
and the way things are being set up that the good payer
program, the rebate program, is not something that is going
to be moved forward prospectively for new clients, new
enrollees?

A That would be--yes, that would--yes.

Q Fair enough. And tell me about--I'm sure it comes
down to a business decision, but is there anything more that
you can tell me regarding the decision to stop the good
payer program?

A No, just the change of the--the new change.

Q Fair enough. Let's talk about bonuses. One of
the issues that came up in our interviews and our
discussions were incentives for your employees. And I
understand with other conversations with Mr. Viale that
there's been some changes there. Do you have knowledge
sitting here today about some of those details?

A Not fresh knowledge to--no, Actually, this is
something that Chris works with closely with his team, and
so I really wouldn't--I don't have that information for you
right now at this time.

Q Ckay. As part of the structure moving forward,
there is something called an audit board that is being named
and is going to function. Are you familiar with this audit
board?

A No, I'm not familiar.

45
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Q Okay. What about the compensation committee

that's been discussed as part of--

A Yes.
Q As part of negotiations.
A Yes.

Q Why don't you tell us about what the
compensation--well, strike that. We're talking about
several changes here. We've talked about bonuses, and we've
talked about some counseling and education. But is it your
testimony that sitting here today these three bulleted

changes are the only ones that have been fully implemented

to date?
A Yes.
Q To your knowledge.
A To my knowledge, yes.
Q There may be other--
A Yes.
Q There may be other knowledge out there, but to

your knowledge.

A Yes, yes.

Q Okay. Like, for example, can you testify whether
or not the audit board has been formed and is functioning?

A No.

Q Can you testify whether the compensation committee
has been formed and is functioning?

A No, I could not.
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Q Can you testify regarding whether a chief
financial officer has been hired?

A No, I could not.

Q Can you testify whether or not a code of ethics
has been developed and implemented?

A No, I could not.

Q Fair enough. What about any changes to the
disclosures that are being made to customers on their
contracts with Cambridge? 1Is that another item that you can
testify about or too detailed at this point?

A Yes, only because these changes now are happening
while I'm on leave, so that's why it's kind of difficult for

me to give you, you know, answers--

Q And these changes--

A These changes are happening as we speak, and--
Q Right, they can happen day to day, right?

A Right.

Q Okay. And if I come back to you in the future

asking for updates on these things, I'm sure that you or Mr.
Viale can provide those, correct?

A Absolutely.

Q Okay. Why don't you bring us up to speed on--are
you tracking any of the regulatory actions or suits that
have been brought against Cambridge?

A When you say--

o] Tracking, as you being kept up to speed on them?
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A Somewhat. Chris has been handling all the

day-to-day operations.

Q Okay .
A Since I've been out.
Q Do you know what the current status of the IRS

audit is today?
A No, I do not know the status.
Q Do you know what the--I know that you’'re in
negotiations with Massachusetts.
A Yes.
Q Do you know what the current state of the
negotiations are?
A I do not.
Q And what about the action brought by North
Carolina? Do you know the leading edge of that case?
A I do not.
MR. GROVES: Mr. Berkovitz, do you have any
questions?
MR. BERKOVITZ: I don't have any guestions.
MR. GROVES: Then I would request to take a
S-minute break, get you some more water.
THE WITNESS: Thanks.
MR. GROVES: 1I'll go over my notes, but we may be
done. And, of course, if you want to do any redirect, we
can do so at that time. Is that fair?

SENATOR D'AMATO: More than fair.
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MR. GROVES: All right. Let's take a S-minute
Off the record.

[Recess. ]

MR. GROVES: Back on.

BY MR. GROVES:

A questicn I should have asked you in the

beginning, the reason for the delays leading up to the

deposition were for medical reasons. What I want to make

sure is that if there's any--that you're not on any type of

medication that would restrict your ability to testify

coherently and to the best of your ability.

A

[ oI N o B =

Q

No--now?

Now, sitting here right now.

No.

All the testimony you've given is--

I'm okay.

You're competent to testify today, yes?
Yes.

Okay. There was an issue, speaking of Mr.

Pohlman, regarding the selection of a pseudonym while you're

employed at Cambridge. Tell us about the selection of

pseudonyms by new employees who are going to be interfacing

with customers.

A

Q

I'm not guite sure I understand the question.

A name other than your own., Were names chosen--

49
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A Yeah. Yes. Okay. The reason why, as we
continued to grow with everyone coming in and having the
same names, it became--in the very beginning we used
everyone's same name. It became chaotic with all clients as
well as the creditors calling up asking for John and asking
for Jim, there's five Jim's, five Jcochn's getting transferred
back and forth. So what we implemented was where everyone
could use, say, their last name, because they won't have the
same last name, and they would use a first name that would
be different. Many people had middle names, so if their
middle names weren't the same as other people's middle
names, so that was the whole purpose of it with regards to
the names, just to--once we implemented it, it then started
to be a lot easier to handle the phone calls coming in,
obviously, because we're only speaking to one Mike and Jerry
and so on.

Now it got to the point where each office may have
the same name of the person, whereas it wasn't like five in
one office and four in another office. So that was the
point to that.

Q aAnd these names are chosen off of a list so you
can keep track of who's got what name?

A Yeah, I mean, most of the times the people ask if
they can use a certain name that, like I said, whether it's

their middle name, some people use their father's name or

50
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mother’s name or something like that. But that's--and they
use their last name.

Q As long as it's not a name that someone else--some
other person at the same location already has?

A Correct.

Q Ckay. &And that's a practice that's done at the
three enrollment locations?

A Yes.

(o] Okay. ©Now, we spoke about--

SENATOR D'AMATO: Could I, just for a point of
clarification, go off the record a second?

MR. GROVES: Off the record.

{Discussion off the record.l]

MR. GROVES: Back on.

BY MR. GROVES:

Q We discussed some of the changes that Cambridge
was making over the past several months and discussed at
some degree your participation in assisting with those
changes. My guestion to you is whether each of the changes
that have been made already and the changes that have been
proposed to have been made have met with your approval and
are ideas that you want to go forward with.

A For example, the three bullets that we went
through first?

Q Let's talk about those first, sure.
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A Yes. When it was brought up to me, I certainly
approved and agreed with it, yes.
Q Okay. And to the extent that you can speak to
them, how about the rest of the proposed changes that we've
also talked about that are in other documents? Are those
things that you've approved with already or are you--what's
the status of--
A Well, ultimately, I'1ll work with Chrie and, you
know, between the--from now until the new implementation of

further changes, I'll work with Chris on that.

o] And because- -
A Where we both, you know--
Q Because of your position in the various entities,

these changes would all have to come to you for approval.
Is that accurate?

A Yes, I would say so, yes.

Q Okay. Now, some of them, in the description of
the restructuring, will lead in--I'm trying to remember the
exact terminology in there, but will lead to some
significant financial losses for those people, including
yourself, who had ownership interests in the for-profit
entities. Is that an accurate statement?

A Just if you can, just repeat the guestion again.

Q Sure thing.

Madam Court Reporter, can you repeat that

question?
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[Whereupon, the pertinent portion of the record,
as recorded, was read by the reporter.]
BY MR. GROVES:

Q Are you familiar with the description of the
reorganization that's going to happen?

A Yes.

Q And part of that description makes it clear that
there will be some significant financial losses to you. Is
that accurate?

A Qkay. Yes.

Q Well, why don't you tell me about that. What's
your understanding of what losses you may--

A Well, yeah, actually, until the model's put in
place, that really is a hard question to answer.

Q Fair enough. What's your understanding that if
the model was put in place, some of the differences in
income that you personally would receive?

A Well, again, a tough question. Going back to some
of the for-profit-related companies, if you look on the Form
9908, you'll see that there was significant profit in, for
example, Debt Relief Clearinghouse, whereas today it's
operating at a leoss. And the simple reason, just the nature
of the market has changed, advertising has increased,
competition has increased. So it's a hard question to
answer because, you know, Debt Relief right now is operating

at a loss.
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Q Let me see if I can ask it better. The
restructuring, the proposed restructuring, is something
that's been--you're doing in part with your negotiations
with Massachusetts. Is that true?

A Yes.

Q And if it went as it's stated in the proposal, it
talks in terms of, you know, large disgorgement of profits

for the principals of the for-profits.

A Right.

Q Is that accurate?

A Okay.

Q If the settlement goes forward as planned and as

structured, I just want to get your answer on this, whether

that is something that you're personally willing to do in

order to--
A Yes.
--bring these subject matters to a close?
A Yes, absolutely.
MR. GROVES: Okay. Dan, do you have any
follow-up?

MR. BERKOVITZ: No.

SENATOR D'AMATO: But probably yes, you--

THE WITNESS: Probably, but predicting the future
is hard to do, you know.

MR. GROVES: Fair enough.

Do vou have any redirect, Senatoxr?
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SENATOR D'AMATO: No. I can only say that I want
to thank you on the record, and the staff, for your
courtesy, for giving us and Mr. Puccio the opportunity to
come in, because as you know and we indicated, he was
medically unable to participate. Ana we look forward to
providing additional information, and we'll do so in
affidavit as it relates to some of the matters that we think
we could bring about some clarification. BAnd we stand ready
to answer any other additional questions that you or staff
may have, or the committee.

MR. GROVES: Thank you very wuch, Senator. Thank

you, Mr. Puccio.
[Witness excused.}

{Whereupon, at 3:33 p.m., the deposition was

concluded.]
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¢ The consumer’s fee structure has been restructured so as to provide for an initial
reduced fee of $75.00 and a monthly fee of $50.00, which will be subject to a
sliding scale based on a consumer’s ability to pay (to the degree in some cases
where the consumers will pay no monthly fee at alf).

~» A new refund/cancellation policy will be initiated so as to provide a 90 day period
of rescission for any consumer of their initial fee; this 90-day money-back
guarantee, the longest and only one of its kind in the industry, will also advance
the organization’s core mission of px;oviding superior services to consumers.

» Repardless of whether a consumer becomes a Cambridge Credit customer, the
consumer will be sent a free copy of an educational video and a copy of a |
comprehensive educational workbook.

Cambridge Credit continues to explore new ways to engage the public about the
importance of financial education. Through educational outreach, I commend Mr. Viale
who has spearheaded Cambridge Credit’s financial educational efforts. As recently as
June 23, 2004, on behalf of Cambridge Credit, Mr. Viale accepted the Gold Medal Award
from Junior Achievement of Western Massachusetts for its longstanding commitment to
educating youth on the importance of good financial management. Through age-
appropriate curriculum and programming, Junior Achievement prepares students for the
key economical and workforce issues they will face in the future, Programs begin at the
elementary school level, through the middle and high school gra§es and teach children
how they can impact the world around them as individuals, workers and consumers.
Cambridge Credit continues to support Junior Achievement in 2004 by oﬂ'ering funding

opportunities and by providing the curriculum for classroom educational progtams.

DEPOSITION
EXHIBIT

PIKGAD-Sayonns, R, 4,
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STATEMENT FOR THE RECORD

STATEMENT OF PRESTON O, DUPPINS, JR.
PRESIDENT AND CHIEF EXECUTIVE OFFICER
GENESIS FINANCIAL MANAGEMENT, INC.

PROVIDED TO THE U.S. SENATE COMMITTEE ON GOVERNMENTAL AFFAIRS
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
HEARING ON “PROFITEERING IN A NON-PROFIT INDUSTRY:
ABUSIVE PRACTICES IN CREDIT COUNSELING”

MARCH 24,2004

Mr. Chairman, my name is Preston Duppins. Iam the President and Chief Executive Officer of
Genesis Financial Management, a nonprofit 501(c)(3) credit counseling agency located in
Tampa, Florida. I was asked by the Subcommittee to present this testimony today.

First of all, let me state for the record that I am proud of my role as the President of a credit
counseling agency (“CCA”) as well as my 12-year history in the industry. It is important for the
Subcommittee to understand that there are good credit counseling agencies in the country that
serve a very important and valuable role. It is my personal goal to someday have the best credit
counseling agency in the nation that would be a model for providing financial education and
counseling to the public. However, before that can occur, I believe I must find a way to extricate
Genesis from its existing business relationship with a for-profit service provider called Amerix.

1 tell you this not because you need to learn about an ongoing business dispute in the credit
counseling industry, and not because the problems that Genesis faces with Amerix pose a threat
to the thousands of consumers helped by Genesis, but because they are representative of a larger
and widespread problem in the industry — that of the excessive control of for-profit companies
over nonprofit credit counseling agencies, and the excessive benefit that these for-profit
companies derive from the nonprofit CCAs. In many situations — including mine — the
nonprofit CCA is benefiting the private interests of the for-profit company more than it is
benefiting the general public it was designed to serve. This excessive “private benefit” — as
the federal tax code calls it ~ not only threatens the tax exemption of the CCA, but is
harming debt-burdened consumers nationwide and threatens to undermine the integrity of
the entire credit counseling industry.

How It All Started. Fresh out of service in the Air Force, 1 got my start in the credit counseling
business in 1992 when my friend Bernie Dancel — now CEO of Ascend One, the parent company
of Amerix — offered me a job working the phones signing up consumers for debt management
plans in his apartment in Columbia, Maryland. Bernie was running a one-man satellite office for
Kimberly Credit Counseling, Bernie formed National Credit Counseling Services later that year,
which eventually evolved into one of the largest and well known CCAs, Genus Credit
Management. Bernie later spun off Amerix as a for-profit service provider, with Genus
remaining as the nonprofit CCA. The idea was for the nonprofit to perform all of the educational
functions while Amerix performed everything else — from advertising to client and creditor

I Permanent Subcommittee on Investigationsl

EXHIBIT #19
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services to back-end payment processing ~ all for a fee, of course. Iserved as Vice President of
Operations for Amerix for several years. In 2001, Bernie offered for Amerix to loan me start-up
capital to form a new nonprofit CCA I would head, which I incorporated as Genesis Financial
Management. Genesis’ tax exemption as a 501(c)(3) organization was recognized by the IRS in
mid-2002.

From the outset, I began to feel the extreme control exerted by Amerix. In attempting to
negotiate our first Service Agreement in 2002, Genesis asked that certain changes be made. For
example, we asked to remove interest earned on bank accounts, as well as returned check fees
charged to consumers, as revenue that Amerix received a percentage of, because Amerix did not
share the expense of the bank fees. Every time an issue such as this was brought to Amerix’s
attention, the answer was the same: “If you don’t like it, then we simply won’t provide you with
any start-up capital.” Understanding that I had already committed to relocating my family to
Florida, resigning my position with Amerix, and performing many of the necessary start-up
tasks, stopping the process at this point was not a viable option. I thus proceeded with an
extremely one-sided contract that gave Amerix the vast majority of the revenues from Genesis’
operations, required Genesis to purchase all of Amerix’s services, and gave Amerix enormous
control over Genesis. I believed that as our CCA grew, we eventually would be on a level
playing field with Amerix. Unfortunately, that never occurred.

Excessive Control by Amerix Over Genesis. Overall, the structure of the relationship between
Amerix and Genesis is one in which Amerix — a for-profit company — has far too much control
over Genesis — a nonprofit organization — despite my continued efforts to maintain control over
Genesis and despite Bernie Dancel’s initial assurances to me to the contrary. Amerix takes
advantage of its superior role for the purpose of maximizing its own revenue, as well as
increasing its own marketability. As a nonprofit organization, I have other priorities.
Unfortunately, Genesis had little negotiating leverage when entering into its agreements with
Amerix, as it needed the funds offered under the Credit Agreement to pay start-up and initial
operating expenses. At the time, Genesis also needed the services provided by Amerix under the
Service Agreement in order to operate. For numerous reasons, Genesis had no choice but to
accept the agreements presented 1o it by Amerix virtually “as is.”

Excessive Fees Paid to Amerix Hinder Genesis’ Ability to Achieve Its Educational Goals,
Genesis is required to pay to Amerix: (a) between 67% and 85% of all revenue it generates from
its clients who enter debt management plans, including “fair share” payments from creditors, (b)
all voluntary contributions from clients, and (c) interest and principal according to the terms of
the Credit Agreement. This leaves Genesis with precious few resources to fulfill its educational
goals, a source of continuing frustration for me. Genesis charges some of the lowest monthly
fees in industry for debt management plans, and does not charge an upfront enrollment fee,
unlike the other two CCAs serviced by Amerix. I refuse to change this structure. In addition,
the fact that up to 85% of all revenue received by Genesis is paid to Amerix raises significant
concems that Genesis could be seen as operating primarily for the private benefit of Amerix and
not for the benefit of the general public. This absolutely is not our intent or desire.
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Genesis believes that the amounts paid under the various agreements to Amerix are well in
excess of fair market value. We also believe that due to significant changes ongoing in the credit
counseling industry, such as increased licensing and bonding requirements and decreased fair
share contributions from creditors, our relationship with Amerix cannot be sustained in its
present form. Genesis has attempted to re-negotiate these agreements with Amerix, without
success. We understand that two of the four Amerix-serviced CCAs merged in 2004 due to
financial difficulties arising from the factors just described.

Contractually, CCAs have to accept “all or nothing” pricing that is based upon a percentage of
total revenue received by the CCA. This maximizes Amerix’s revenue, but works to the
economic disadvantage of its CCAs. Amerix argues that its fees are justified based on the
significant upfront risk it has taken by investing in the marketing of the CareOne trademark, and
that this marketing resuits in Amerix being able fo send new clients to Genesis. This argument
notwithstanding, we believe that Amerix actually assumes very little risk under any of these
agreements — but certainly benefits tremendously from them.

Minimuam Assist Rate. Under its Service Agreement with Amerix, Genesis is required to
maintain an “Assist Rate” of not less than 30%. The Assist Rate is defined as “the ratio of new
Clients enrolled to First Time Calls received per month”; in other words, it is the percentage of
all callers that we sign up for debt management plans. This is something that Genesis believes —
and that the IRS Commissioner has said ~ is in direct contravention of our tax-exempt status, as
it requires Genesis to emphasize debt management plans to the exclusion of all other debt
reduction and financial management solutions, when that may not be in the interest of the
consumer. Amerix has continually pressured Genesis to meet or exceed the Assist Rate
requirement; in the eyes of Amerix, Genesis has continually failed to meet its Assist Rate
requirement.

Genesis also has disputed the Assist Rate obligation, in that Genesis has no control over whether
the callers sent to Genesis by Amerix are good candidates for debt management plans ~ all of
which should be irrelevant if our goal, as stated by the IRS, is to help consumers deal with their
financial problems through the most appropriate means, not through the means that happen to
generate the most revenues for Amerix.

Last year Amerix presented a proposed amendment to its Service Agreement with Genesis that
provided Genesis additional latitude on its Assist Rates for a couple of months, in exchange for
Genesis’ agreement to terminate any employee who failed to meet his or her Assist Rate quota.
Genesis rejected this offer from Amerix as contrary to our employee compensation structure,
which does not reward or penalize employees for the percentage of callers signed up for debt
management plans. We believe such a structure would be direct conflict with our nonprofit and
tax-exempt purposes, as well as our own business philosophy.

Genesis Has Been Unable to Terminate Its Agreements with Amerix as It Cannot Afford to
Pay the Excessive Termination Fees, and, in the Alternative, Does Not Wish to Relinquish

Control of Its Existing Accounts to Amerix or to a CCA Controlled by Amerix. Even inthe
event of a material breach by Amerix that results in the termination of the Service Agreement or

-3
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Service Mark Agreement, unless Genesis relinquishes the debt management plans it is servicing
to Amerix or to a CCA controlled by Amerix, Genesis must pay to Amerix residual fees equal to
the number of clients who have made one or more payments to Genesis at any time within 120
days prior to the date of the termination multiplied by $200. This equates to approximately $3.5
to $4 million. From a practical standpoint, even though Genesis has wanted to leave Amerix for
almost a year, Genesis does not want to relinquish control over its accounts to Amerix, due to
Genesis’ inability to pay these excessive termination fees. In other words, Amerix has Genesis
over a financial barrel.

Amerix’s Agreements Limit Genesis’ Ability to Work with Other Vendors. Under its
agreements with Amerix, Genesis is prohibited from hiring any other service provider for the life
of the Service Agreement. In an effort to mitigate its damages, and in anticipation of eventually
leaving Amerix, Genesis has arranged to test and use, for approximately 100 of its customers, an
alternative software system that does not involve Amerix. This has resulted in a claim against
Genesis by Amerix in arbitration, such claim which was recently denied.

Amerix Has Continually Failed to Be Responsive to the Changing Business and Regulatory
Climate for Genesis. From industry accrediting bodies such as the AICCCA to certain creditors
to federal agencies such as the IRS and the FTC, there appears to be a growing recognition that
nonprofit CCAs have strayed from their traditional mission of credit counseling and education.
In response, the AICCCA amended its accreditation standards last year to require that most
consumer contact ~ both the initial telephone call and all customer service after a debt
management plan is established — must be handled solely by employees of the nonprofit CCA
and not by a for-profit company. To their credit, creditors such as MBNA and Sears have
required essentially the same thing in order to be eligible for fair share payments from them
(along with numerous other requirements). Unfortunately, at least until now, Amerix has refused
to make the necessary changes to comply with this requirement. Just last week we learned that,
in advance of today’s hearing, Amerix was going to cease handling any initial calls from
consumers (it had been handling the majority of such calls for its largest affiliated CCA,
American Financial Solutions, which we understand was recently expelled from merabership in
AICCCA as a result of failing to satisfy this membership criterion). It appears that Amerix still
believes that it is appropriate (and, in Amerix’s view, permissible under AICCCA’s Code of
Practice) for its employees to provide telephone-based and other customer service to consumers
once a debt management plan has been established. This contrasts with Genesis’ firm belief,
which we have expressed to Amerix, that the financial counseling and education of consumers
must continue throughout the relationship - not just on the initial telephone calt - and must be
provided by the trained counselors employed by the nonprofit. Amerix’s clear motivation has
been the perpetuation of its existing revenues and profits, for as long as possible, even if it is to
the detriment of its affiliated CCAs and the consumers they serve.

Amerix Has Continually Marketed its Other Services to Genesis’ Clients, without the
Approval and Over the Objections of Genesis. The CareOne Web site markets other products
and services to Genesis’ clients, without the authorization and despite the repeated protests of
Genesis. These products and services are not in furtherance of Genesis’ nonprofit purposes and
only serve to generate more revenues for Amerix from Genesis’ clients. Likewise,

-4-
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FreedomPoint Mortgage — an Amerix-controlled mortgage business — made outbound marketing
calls to Genesis’s clients without our permission. Genesis’ repeated objection to these offensive
marketing efforts has further poisoned the relationship between our organizations.

Credit Counseling Agencies Need a Dramatic Change of Focus. The credit counseling
industry’s focus on consumer debt has been a reactionary one. This needs to change, with CCAs
becoming more proactive about debt. Credit counseling agencies need to do more than simply
react to consumer indebtedness by putting consumers on a debt management plan. This
approach to consumer debt has been an abject failure. CCAs must begin to thwart consumer
debt before it occurs and not just be the beneficiaries of it. To accomplish this change, CCAs
need a radical shift in focus and organizational structure. Presently most CCAs consider
providing a debt management plan to be “education.” In truth, most CCAs provide very little
education, particularly in comparison to their profitable debt management activity. As long as
80% or more of CCA revenues continue to come from debt management plan enrollments, CCAs
will continue to ignore the educational responsibilities upon which their tax exemption is rooted.
Creditor reductions in fair share payments to CCAs have contributed to this trend, but that does
not excuse CCAs from fulfilling their educational mission. If and when Genesis is able to
extricate itself from Amerix, it will focus on the prevention of consumer debt through education
in a way that very few CCAs do — through preventative education, financial distress intervention,
and post-debt management financial planning.

Balanced spending across these three major areas will allow Genesis to help consumers avoid the
pitfalls that have befallen so many, develop expanded programs for people who do fall into
financial difficulty, and work diligently to establish support for those who have come through
financial difficulty and are taking their next steps toward financial freedom. The goal should not
be to keep people from falling into financial difficulty. Illness, layoffs and unplanned events will
continue to occur in people’s lives. The goal should be to prepare our population for those
problems. If through early financial education — starting in the formative years of school — you
adopt sound financial habits, then when life throws you for a loop, which it will, you can fall
back on those principles and keep yourself afloat during difficult times. This should be the goal
of every credit counseling agency. By achieving this goal, we can stop more bankruptcies before
they are filed, we can stop credit counseling before it is needed, and we can — hopefully —
eventually work ourselves out of a job. Unfortunately, despite their assertions to the contrary,
most CCAs — as well as the for-profit service providers such as Amerix that exert tremendous
control over and gain excessive benefit from them — do not share this goal, have no real
commitment to financial education, and are most interested in maximizing their profits from
those most vulnerable in our society.

* k % % &

I commend the Subcommittee for shedding light on these critical problems in the credit
counseling industry and for helping to facilitate much-needed solutions.
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STATEMENT FOR THE RECORD

TESTIMONY OF DAVID C. JONES
PRESIDENT, ASSOCIATION OF INDEPENDENT CONSUMER CREDIT
COUNSELING AGENCIES
Submitted to
SENATE COMMITTEE ON GONVERNMENTAL AFFAIRS
PERMANENT SUBCOMMITTEE ON INVESTIGATIONS
Regarding
“ABUSIVE PRACTICES IN CREDIT COUNSELING”
Washington DC
March 24, 2004

Chairman Coleman and members of the Subcommittee, for the past four years I have
served as President of the Association of Independent Consumer Credit Counseling
Agencies (AICCCA). 1 am the retired President of a prominent consumer credit
counseling and education services company. I have been associated with the credit
counseling industry for the past seven years. I currently dedicate my efforts to improving
credit counseling and consumer education throughout the industry. Ihold BS, MBA, and
Ph.D. degrees and 1 am a graduate of the Brookings Institution Center for Public Policy
Education.

On behalf of AICCCA’s members, I want to thank the Subcommittee for inviting me to
provide our views to you today. We share and support the Subcommittee’s goal of
assuring that consumers facing substantial debt problems can consult with a non-profit
credit counseling agency with the knowledge that they will receive assistance based on
their own best interests, and not the best interest of the agency.

AICCCA FOUNDING AND STANDARDS

The AICCCA was formed in May of 1993 to support independent credit counseling
agencies nationwide. It currently has 50 members serving over 750,000 clients repaying
their unsecured debts through legitimate debt management plans. Together, these
agencies annually return over $3.2 billion in consumer payments to the nation’s creditors.
The AICCCA has championed fair pricing, stringent ethical guidelines, and consumer

- protection standards governing the activities of its members. Three years ago, the
AICCCA instituted independent agency accreditation requirements through the
International Standards Organization. That accreditation to ISO-9001 includes thorough
annual Code of Practice audits and represents the most rigorous, independent, audit-based
accreditation and oversight in our industry today. Our current Code of Practice is attached
to this testimony as an Appendix.

The AICCCA provides for self-regulation of its member agencies through strict
membership standards and a Code of Practice that is the basis for independent
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accreditation by the International Standards Organization under ISO-9001.  This
independent third-party accreditation, combined with an equally independent certification
of all agency counselors by the Institute for Personal Finance-AFCPE, provides
significant assurances for consumers needing counseling services that they will be treated
fairly and competently. The National Foundation for Credit Counseling (NFCC) has
separate but similar requirements for its members. However, the many agencies that do
not belong to either of these associations are not bound by such rigorous standards.

AN INDUSTRY FACING UNPRECEDENTED CHALLENGES

Traditionally, credit counseling has been supplied by non-profit agencies that offer debt-
burdened consumers family budget counseling and personal finance education, as well as
direct intervention with creditors to obtain their consent to a workout plan to pay down
debt on an affordable schedule. Only those consumers who would benefit from a debt
management plan and who were likely to successfully complete it were enrolled. This
service was supplied largely free to consumers and was supported in large part by
creditors who routinely returned 15% of the funds forwarded to them by the agency as a
“fair share” contribution. As credit cards and other forms of unsecured consumer credit
proliferated, so did the number of borrowers experiencing repayment difficulty. Greater
demand for credit counseling spawned more credit counseling companies. With a bigger
marketplace, some of the new agencies began to view the development of debt
management plans as a source of profit. Consequently, creditors began to see many more
proposals for debt management plans to the extent that the traditional contribution
amounts became quite large expenditures for them.

With large fair share expenditures beginning to become significant entries on their
income statements, and with many more questionable debt management plans being
received, creditors began to reduce the percentages paid to the credit counseling agencies.
All creditors gradually adopted that practice. The result today is an average fair share
contribution of only about six percent, or about a sixty percent reduction over the past
seven years. In addition, creditors have cut back significantly on interest rate reductions
and other concessions to borrowers e¢nrolling in debt management plans, making these
plans less attractive and more difficult to afford for debtors in danger of bankruptcy.

The effect of reduced fair share support has been twofold. To survive, credit counseling
agencies have had to reduce traditional services or they have had to pass more of the
costs for providing services on to consumers, or both, More recently, creditors have
increasingly recognized that agencies which emphasize debt management plans and
charge excessive fees are not operating in the best interests of either consumers or
creditors and have terminated fair share contributions to such agencies. However, these
agencies can afford to carry on without such creditor support and can stay in business so
long as they can get their debt management plans accepted. It is not clear whether
creditors could simply refuse to accept their plans, or whether additional regulatory
support is required to avoid antitrust issues. Meanwhile, consumers who feel dissatisfied
with or even exploited by a particular credit counseling agency and who switch to another
often find that federal banking regulations bar them from receiving another “re-age” on
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their accounts, leaving them hopelessly past due on payments and often triggering a
bankruptey filing,

Compounding the challenges for credit counseling agencies have been the requirements
imposed by creditors to use Electronic Funds Transfer, electronic transmission of
proposals, and a plethora of varying creditor performance measurement systems that
agencies must respond to so that they can continue to receive fair share contributions.
While these requirements make sense for individual creditors, they have collectively
placed a substantial administrative compliance burden on credit counseling agencies. The
AICCCA has proposed standard submission formats to major creditors regarding the
extent to which most communications can at least be made uniform.

Add to this new set of requirements the legislative actions by states that wish to protect
their citizens from unscrupulous agencies, and the industry is even more overwhelmed.
Recent examples are New York and Maryland, which have passed well-meaning laws
requiring very high bonding levels. In New York, a bond of $250,000 is prescribed and
in Maryland the required bond is $350,000, which can be reduced under some
circumstances. A medium-sized credit counseling agency usually can’t get a $250,000
bond, much less afford to pay for it. This is compounded by the requirement to post
similar bonds in multiple states. Utah, Connecticut, Kansas, Massachusetts, and Illinois
are currently considering new legislation that may include significant bonding
requirements. This means that services from some responsible credit counseling agencies
are being denied to the very citizens that these laws were meant to protect. The agencies
that may abuse the trust of these citizens are sometimes the only ones who can surmount
these bonding hurdles and therefore their services are the only ones available for many of
those consumers. Some of these large companies operate on the fringes of established
law and have become the largest agencies in the country.

The AICCCA has suggested to state legislators that insurance coverage designed to
protect consumers can be an effective alternative to bonding. The state of Georgia has
enacted legislation to that effect.

Borderline agencies concentrate their efforts where they can receive the most profit:
enrolling consumers in debt management plans. Some pay little attention to the need for
effective credit counseling and consumer education. Consumers who don’t need or can’t
qualify for a debt management plan may get little if any help in these cases -- or worse,
they may be enrolled in a debt management plan that they cannot complete. Such
agencies also usually have large advertising budgets designed to provide an ample stream
of prospects for their services. In many cases, their fees are very large, sometimes equal
to the client’s total first month’s payment to all creditors. Continuing monthly
maintenance fees are also frequently high by industry standards. These initial and
monthly fees from consumers obviate the need for support from creditors and are
sufficient to fuel the advertising costs as well as the on-going servicing expenses. While
these practices depart significantly from traditional ethical industry practices, they may
not be considered illegal in many jurisdictions. They also may or may not violate IRS
standards that govern their non-profit status
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The reduction of fair share contributions from creditors combined with increasing
operational costs has led to the industry-wide need for additional monetary support
directly from consumers in order to continue to offer credit counseling services. The
need for the availability of quality credit counseling to debt-burdened consumers
continues to increase as evidenced by unprecedented levels of consumer debt and
personal bankruptcy filings. Very low interest rates and the availability of affordable
second mortgages or home refinancing have allowed consumers to take the equity from
their homes to consolidate their other bills. This situation, which appears to be
advantageous for consumers today, could bode ill for the future if many find themselves
in difficulty again due to poor spending and saving habits that result in even larger levels
of debt. Some of these consumers will not only be debt-burdened yet again but will be at
risk of losing their homes to foreclosure and even more vulnerable to the practices of
some predatory credit counseling agencies.

REGULATION IN FLUX

The current regulatory landscape represents a patchwork quilt of differing and sometimes
conflicting laws in some states. The industry, almost completely non-profit due to state
law requirements, is subject to FTC regulations and IRS scrutiny. The AICCCA believes
it is important to maintain the industry’s non-profit status. Allowing for-profit agencies to
operate would place even more emphasis on income-generating activities while
abandoning traditional education and counseling — unless pervasive regulation and
supervision were put in place to assure that consumers’ best interests were served.

The state regulations are not generally well administered, leaving law-abiding agencies to
strain for compliance while those who ignore the law operate without penalty, and
apparently sometimes even without official notice or sanction. The IRS oversight may
also be lax, as many borderline agencies appear to be continuing practices that may be in
conflict with tax-exempt regulations. This situation has not escaped the notice of the
press, the U.S. Congress, and some state legislators. However, many state laws seek to
strictly and unrealistically limit fees and impose unreasonable surety bonding
requirements. These well-meaning statutes often serve to reduce the ethical services
available to their citizens rather than protect them. As previously noted, bonding levels
are so high in some states that the majority of credit counseling agencies cannot secure
them. Large borderline agencies can secure them and questionable practices such as
selling useless add-ons or referring the consumer to a loan company allow them to
operate within fee guidelines if they decide to comply with the statutes. Some continue
to operate outside of the statutes in defiance of them and go undetected, or at least
unpunished.

This situation has attracted the attention of the National Conference of Commissioners on
Uniform State Laws (NCCUSL). A committee to draft a uniform Consumer Debt
Management Act convened in Chicago in 2003, and met again this month in Virginia. 1
attended both meetings. This drafting effort is intended to erase the consumer abuses by
some agencies while not harming those agencies that seek to serve consumers



331

appropriately. At its base is a rigorous licensing requirement designed to ensure
consumer protection. Hopefully this process will produce a uniform state law proposal
without placing undue burdens on ethical non-profit counseling agencies. This
committee is led by Judge William C. Hillman of the United States Bankruptcy Court in
Boston and is supported by prominent commissioners from across the country. Such a
uniform statute, if enacted by the states, could provide the consumer protections that are
badly needed. Thoughtful federal legislation could very well accomplish the same end.
This Subcommittee may find discussions with Judge Hillman and the drafting committee
helpful. What would not be helpful to the credit counseling industry would be to move
from a situation of weak and inadequately enforced state regulation to one of excessive,
duplicative and conflicting state and federal regulation.

Federal legislation may or may not be required depending upon state actions and strict
enforcement and oversight activity by the IRS. It must also be remembered that the
pending bankruptcy reform legislation, passed by the House in March and awaiting
Senate action, would have the beneficial effect of empowering the Department of
Justice’s Executive Office for U.S. Trustees to establish minimum standards for agencies
approved for bankruptcy pre-counseling for the nation’s most needy consumers.
Requiring evidence of third party accreditation by a nationally recognized accrediting
organization, such as ISO or COA, should be a key component of such minimum
standards.

CONCLUSION

We recognize the need for strong consumer protections in the credit counseling industry.
The interests of these vulnerable citizens must come first and must not be overshadowed
by the for-profit interests of a few who seek to take undue advantage of their personal
financial situations. But Congress should not rush to impose new federal regulation until
effective enforcement of existing law has been tried. And any federal intervention must
be carefully coordinated with the rapidly evolving state regulatory regime to avoid
driving small but beneficial agencies out of existence.

The AICCCA stands ready to assist the Subcommittee as this inquiry continues. Thank
you again for this opportunity to testify today.
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Appendix — Current AICCCA Code of Practice

Code of Practice

Addendum to the ISO 9001:2000 standard
For
Consumer Credit Counseling Agencies

October 8, 2003

CODE OF PRACTICE ADDENDUM TO 1SO 9001
Consumer Credit Counseling Code of Practice

1. INTRODUCTION

This document has been produced in cooperation with BVQi-NA and the Association of
Independent Consumer Credit Counseling Agencies (AICCCA), with the knowledge and
review of major creditors to provide a universal Code of Practice for Consumer Credit
Counseling Agencies. This Code of Practice is viewed as a customer specific
requirement and shall be an integral part of the audit for those seeking ISO 9001
certification under its requirements. The document is intended to comply with credit
lenders certification requirements. Consumer credit counseling agencies seeking this
endorsement must achieve 1SO 9001 certification and satisfy the requirements of this
Code of Practice.

1SO Registration to this Code of Practice. Any ISO-certified independent registrar must
agree to audit all consumer credit counseling agencies seeking their registration services
to this Code of Practice regardless of their affiliation to any association and will refuse to
issue certificates to such credit counseling agencies without their compliance to this
Code of Practice.

This Code of Practice document has been created by AICCCA in conjunction with major
creditors and an 1SO registrar. The AICCCA Board of Trustees maintains proprietary
responsibility for the control, ownership, and approval of this document and any
subsequent revisions.

Where a service directly affecting the critical elements of the counseling function and/or
the Debt Management Program is to be subcontracted, that subcontractor shall comply
with this Code of Practice. If non-counseling elements are subcontracted, those vendor
subcontracts will be audited to ensure that the contractual relationship embodies
adequate controls with respect to the requirements of this Code of Practice. Critical
credit counseling elements must be performed by a non-profit entity and are defined as
all activities that are performed by qualified counselors and client service activities that
are not specifically related to payment processing.

This Code of Practice does not apply to Debt Settlement activities that may be performed
by a credit counseling agency.

Compliance with the principles included within this Code of Practice does not absolve the
individual consumer credit counseling organization from meeting and/or exceeding their
legal responsibilities and the requirements of all state and federal laws relevant to the
services or products offered.
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REFERENCES

Reference shall be made to the following documents and all relevant updates and
amendments as applicable:

« 1S0O8001 Quality Management System requirements.
« IRC 501 (c)(3) Internal Revenue Code of the United
States.

e All state and local regulations, codes, and other iegal and customer
requirements governing the conduct of business and consumer credit
counseling agencies’ activities.

INDUSTRY DEFINITIONS

The foliowing definitions apply to this Code of Practice In addition to the definitions given
in the 1SO 9001 standard:

Industry Consumer credit counseling agencies, clients, credit lending
organizations, trade associations, and subcontractors.

Agency The entity seeking registration pursuant to this Code of Practice.

Business Day Any day that the nation’s banks are open for business.

Client The customer for whom a consumer credit counseling agency

provides service.
Creditor The credit lending entities.

Critical Credit Counseling Activities (performed by non-profit entities}
All activities that are performed by qualified counselors and client
service activities that are not specifically related to payment
processing (see Non-Critical Credit Counseling Activities below).
These activities are subject to full ISO audit.

Non-Critical Credit Counseling Activities (may be performed by subcontract

Activities that need not be performed by qualified counselors or
client services personnel such as payment processing (ie.,
proposal processing, client payment receipt and distribution,
changes to client payments, creditor payment receipt, and
answering creditor issues about client payments) or other vendor
relationships (e.g., telephone service, software, payroll, etc.).
These activities, if subcontracted, are subject to 1ISO audit of the
contract only. if not subcontracted, these activities are subject to
a full ISO audit.

Counselor Certified consumer credit counseling agency personnel who
provide guidance and assistance to the client.

Education Any service or product provided to improve the consumer's
knowledge of personal financial management that is provided
over- and-above the enroliment process, whether the benefiting
consumer actually enrolls in a debt management program or not.

Service The counseling and coordination and other support provided by
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the consumer credit counseling agency on behalf of the client
and creditor.

Standard Refers to the 1ISO 9001 Quality Standard

Subcontractor A third party who has been contracted by a consumer credit
counseling agency to provide a service, product, or support to
the agency.

CODE OF PRACTICE REQUIREMENTS

The sub-clause numbers of this Code of Practice are not related to the sub-clause
numbers of iSO 9001, Each sub-clause requirement is in addition to the {SO 8001
standard shall be complied with and be integral to the ISO 9001 Quality System and
applies to all organizations seeking compliance to the Code of Practice. Procedures must
be controfled and processes must be audited to demonstrate conformance to this Code
of Practice.

This Code of Practice requires that documentation of the interaction and sequence of
processes include those processes that are subcontracted except for those defined as
Non-Critical Credit Counseling Activities. This documentation shall include a description
of services that are provided and the legal description of the company providing those
services.

ACCESS TO SERVICE

The consumer credit counseling agency’s management shall define and document its
policy and procedures for a client’s access to service. There shall be objective evidence
of conformance to demonstrate the following:

A The consumer credit counseling agency stands ready to serve all clients who
seek service regardless of.
1. Aclient's ability to pay
2. The creditors owed
3. The dollar amount owed.

B. The consumer credit counseling agency shall provide service, or at minimum
acknowledgement of the request for service, within two business days of receipt
of the request, service at times convenient to the client, and service through
means that are convenient to potential and existing clients.

COMMUNITY EDUCATION

The consumer credit counseling agency shall establish and maintain records of activities
which address the support of or conduct of community education on issues related to
consumer credit and money management. Records shall be maintained documenting the
extent to which community education has been delivered.

COUNSELOR TRAINING

The consumer credit counseling agency shall establish and maintain documented
records in accordance to ISO standards which address the qualifications and training of
counselors. The consumer credit counseling agency shall be able to demonstrate that
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counselors are:

A Adequately trained to meet the needs of the organization

B. Certified by a qualified independent authority as identified by AICCCA or the
National Foundation for Credit Counseling (NFCC)

C. Each counselor must begin the certification process within six months of hire and
complete it within 12 months of hire.

SERVICE RESOURCES

The consumer credit counseling agency shall determine and provide the resources
needed to:

A. Fulfill the client’s service requirements
B. Fulfill the creditor's service requirements.
SERVICE REQUIREMENTS

The consumer credit counseling agency shall be able to demonstrate that:

A Counselors conduct comprehensive interviews, to include, at a minimum:
1) The client's complete financial position (e.g., assets, liabilities, income,
and expenses)
2) Identify and explore the root cause of the client’s financial situation.
B. Counselors develop a solution which is optimum for both the client and
The creditors, to include:
1) Possible alternatives such as liquidation or leveraging of assets
2) Financial counseling to clients who do not need payment assistance
3) Providing a DMP to clients as an alternative to bankruptcy
4) Advise client to close all credit lines with consideration for business or
employment related purposes
5) Encouragement to avoid additional debt while the client is improving their
financial situation
6) Communicate the consequences that obtaining new revolving debt has
on the success of the DMP
7) Identification of additional relevant community resources, which may

include: family counseling, mental health counseling, and/or addiction
treatment and counseling.

C. Provide the client with a documented evaluation of his/her financial status to
include a recommended plan of action which addresses the identified issues.

D. Service shall be provided with documented disclosure to clients regarding the:
1) Fee structure for services provided: if a fee is not charged for the
service, then any contribution requested by the agency from the client
must be clearly identified and noted that it is voluntary

2) Creditors support of the consumer credit counseling agency through fair
share contributions

3) Potential impact on the client's personal credit report

4) Client's responsibility to monitor financial statements/reports from

creditors and the consumer credit counseling agency, to
verify their accuracy, and to detect and report discrepancies.

COMPENSATION AND FEES
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The consumer credit counseling agency shall maintain documented evidence that
demonstrates its ability o maintain a low fee structure for services, with specific focus

upon:

A

Compensation is not paid to the counselor based upon the outcome of the
counseling process.

B. Fees, voluntary contributions, or requested donations from clients for the enroliment
into a Debt Management Plan (DMP) do not exceed the lesser of $75 or the
maximum fee allowed by law in the state of residence of the client

C. Fees, voluntary contributions, or requested donations from clients for the
maintenance of a DMP do not exceed the lesser of $50 or the maximum fee allowed
by law in the state of residence of the client

D. Fairshare payments to the agency are voluntary contributions directly from creditors
and are not considered part of B. and C. above.

FISCAL INTEGRITY

The consumer credit counseling agency shall define, document and demonstrate
procedures regarding their policies on financial disciplines and fiscal integrity to include,
at a minimum:

A

An annual certified audit by an independent certified public accountant is
conducted of all trust and operational books and records

Accurate‘accounﬁng and records of all clients’ deposits and debits to creditors
are maintained throughout the life of the DMP

Funds received from clients for a DMP must be disbursed to the creditors no later
than 15 days from receipt of valid funds, or by scheduled disbursement date,
whichever is later.

LEGAL STATUS AND GOVERNANCE

The consumer credit counseling agency shall define and document their legal status,
such that:

A

The consumer credit counseling agency is a non-profit organization which
complies with Internal Revenue Code of the United States, IRC 501(c)(3)
requirements

The consumer credit counseling agency is licensed in alf states in which it
conducts business as required by law

The consumer credit counseling agency has a diverse governing Board, the
composition of which represents the interests of all its constituents

The consumer credit counseling agency shall have a majority of members of their
governance Board who are not employed by the agency, will not benefil
financially, directly or indirectly, from the outcomes of counseling sessions with
clients; and who are not related by blood or marriage to other board members ot
employees of the consumer credit counseling agency.

10
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COMPLAINT / CONFLICT RESOLUTION

The consumer credit counseling agency shall respond to all consumer complaints within
five (5) business days and will take necessary action to resolve the complaint in a timely
manner. Records of the complaint and disposition shall be maintained.

11
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD
SUBMITTED TO
THE HONORABLE MARK W. EVERSON

Commissioner
Internal Revenue Service

QUESTION SUBMITTED BY SENATOR FRANK LAUTENBERG

Q. Does the IRS have sufficient resources to carry out their investigative and enforcement
capabilities in this area? How much of your budget do you devote to enforcement of this
type, and how has that changed over the past few years?

Answer: Enforcement in the Tax Exempt/Government Entities Division (TEGE) has
suffered as IRS staffing in the exempt organizations area fell from 1996 through
2003. However, the IRS budget for FY2004 provided additional resources to combat
abuses in the tax exempt sector. In addition, the president’s proposed budget for
FY2005 includes a request for further enforcement resources that would help to deter
abuses in the tax-exempt community.

The Exempt Organizations office of TE/GE maintains a vigorous examination
program to identify and pursue abusive activities and other non-compliance in the
tax-exempt community. As the below chart indicates, our budget in this area has
increased over the last several years:

FY2002 $35.702 million
FY2003 $35.932 million
FY2004 $37.1  million

FY2005 (proposed) $49.1 million

For FY 2004, in addition to the $37.1 million, TEGE's Exempt Organization
Division (EO) spends on Field Examination, EO's comprehensive compliance
strategy is further supported by customer education and outreach, tax law guidance
development, and a determination program that reviews applications for tax-exempt
status and serves as an early warning system for emerging compliance issues.

#
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD
SUBMITTED TO

THOMAS B. LEARY

Commissioner
Federal Trade Commission

QUESTIONS SUBMITTED BY SENATOR FRANK LAUTENBERG

1. Does the FTC have sufficient resources to carry out their investigative and enforcement
capabilities in this area? How much of your budget do you devote to enforcement of this
type, and how has that changed over the past few years?

Answer: 1believe that the FTC has sufficient resources at this time to carry out a
vigorous enforcement and investigatory program in the credit counseling area.
Although the Commission’s budget assigns specific figures only to missions defined
much more broadly than this particular area, 1 can tell you that since we first
identified credit counseling and debt management as important consumer protection
issues, the agency’s activities and use of resources focused on the credit counseling
industry have increased significantly. This increase reflects the investigation and
litigation against AmeriDebt; other non-public credit-counseling investigations; and
recent cases against three debt negotiation firms, Innovative Systems Technology,
Debt Resolution Specialists and Jubilee Financial Services.

2. You mentioned in your testimony that the FT'C does not have jurisdiction over non-profit
entities. Does having to make a separate determination that an agency is not a bona fide
non-profit hamstring your investigations? Do we need to provide you with increased
authority here?

Answer: The exclusion of bona fide non-profit organizations from our jurisdiction
under the Federal Trade Commission Act has not deterred the agency from
investigating and bringing enforcement actions against for-profit organizations or
entities that falsely purport to be non-profit. Now that the staff has completed several
credit counseling investigations, it is particularly familiar with the indicia of bogus
non-profit claims in this area. When investigating possible unfair or deceptive
practices under that Act, the agency can obtain the information necessary to
determine whether an entity is a bona fide non-profit organization. Although the
determination must be supported by the facts in each individual case, it is, for the
most part, necessary to inquire into the facts anyway in order to prove the deception
and identify the culpable parties.

We have also had considerable success in prosecuting bogus non-profits. Inthe area
of charitable solicitations, for example, we have successfully brought cases against
fraudulent charities even though they claim to be non-profits. As you know, we filed
a complaint last year against AmeriDebt, a purported non-profit, that both asserts

Permanent Subcommittee on Investigations
EXHIBIT #21b




340

22-

jurisdiction and challenges as deceptive its claim to be a non-profit entity. In this
case, defendants have moved to dismiss on the non-profit jurisdiction issue, and a
hearing date is set for May 3, 2004. We believe the law is on our side.

Therefore, at this time, I do not believe that the FTC needs increased authority in this
area.

#
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD
SUBMITTED TO

CHRIS VIALE

General Manager
Cambridge Credit Counseling Corp.

QUESTIONS SUBMITTED BY SENATOR FRANK LAUTENBERG

Q. You claim that your disclosure of fees was full and accurate. But if this is the case, then
why do so many people claim they were deceived?

Answer: Letter response attached.

Permanent Subcommittee on Investigations
EXHIBIT #21c
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p SO 90012000 Registered
CAMBRIDGE o
Crepir Counsering Corp. vww.cambridgecredit.org

A Professional Debt Managemenrt Organization www.goodpayer.com

67 Hunt Street Tek: 800-527-7595
Agawam, MA 01001 Fax: 413-821-0980

April 22, 2004
Senator Lautenberg:

We take exception to your assertion that we have deceived a large number of people about our fees. ltis

simply untrue. In fact, you were given written testimony from John Puccio that clearly states:

“While your staff succeeded in finding a disgruntled Cambridge customer, which it could have done for
virtually any business in this country, our consumer complaint rate has been iess then one percent (about
600 complaints to extemal agencies out of 230,000 clients served in our over six years in operation). And
we have many, many satisfied and happy clients that were also available to this subcommittee if you had
chosen to speak with thern.”

The Subcommiittee failed to speak with any of the safisfied clients that attended the hearing.

Out of the approximately 600 complaints noted above, a very small percentage of them are related to fees.
Many of the complaints we receive are creditor-related, which has become the norm in our industry.

Your question asked, “You claim that your disclosure of fees was full and accurate. Butif this is the case,
then why do so many people claim that they were deceived?” You based your question on the assumption
that we have taken advantage of “so many people” without considering the facts. Now that you have seen
the facts, | sincerely hope that we can move this conversation on to the real problems our industry faces.

Sincerely,
e N

Chris Viale
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD
SUBMITTED TO
JAMES KROENING
Director
FamilyMeans Consumer Credit Counseling Service

QUESTIONS SUBMITTED BY SENATOR FRANK LAUTENBERG

Q. Do you believe that laws requiring that credit counseling be a non-profit industry are
outdated? Why shouldn’t for-profit players also be permitted?

Answer: FamilyMeans Consumer Credit Counseling Service is licensed in the States
of Minnesota and Wisconsin. The laws in Minnesota and Wisconsin allow for both
non-profit and for profit companies to operate. Most companies choose to be setup
as a non-profit, in order to be eligible to receive donations from the creditor
community. Many States do not have laws governing the credit counseling industry
and this has allowed many companies to organize with no boundaries around fees and
structure.

I believe that both non-profit and for profit companies should be allowed to exist in
the credit counseling industry. Companies should be required to disclose there tax

status in promotional material and advertising

#

l Permanent Subcommittee on lnvesﬁga(ionsl
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344

RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD
SUBMITTED TO

JOHN POHLMAN

Former Employee
Cambridge Credit Counseling Corp.

QUESTIONS SUBMITTED BY SENATOR FRANK LAUTENBERG

Q. Do you have reason to believe Cambridge did or did not refund its fees as it claims?
Answer: I do not believe that Cambridge did refund fees to clients,
if so asked. Iwould ask them to provide canceled checks for the

clients they claim to have given refunds to.

#

Permanent Subcommittee on Investigations
EXHIBIT #21e
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD
SUBMITTED TO
RAYMOND SCHUCK
Victim
Cambridge Credit Counseling Corp.

QUESTIONS SUBMITTED BY SENATOR FRANK LAUTENBERG

Q. Cambridge claims it refunds half of all fees to its customers. Did you see any of your fees
refunded at all?

Answer: To satisfy the complaint against Cambridge I made with the Massachusetts
Better Business Bureau, Cambridge eventually agreed to what amounted to an out-of-
court-like settlement to refund to me half of my initial $1,946 payment. This was
done with the stipulation I would never take further action of any kind against or seek
further recourse from the company.

Rather disgusted and frustrated by their treatment of me and of my situation, I agreed
to this and withdrew from their program. There was no other refund from
Cambridge.

Permanent Subcommittee on Inves!igaﬁon57
EXHIBIT #21f




